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ADDENDA AND CORRIGENDA. 
* M. К - : 
Page 2, last line of marginal note, for “ Colector” read “ Collector.” - 
» 110, line 16, for "merely" read “very.” ' 
» 191, „ 23, for "proceedings quare impedit" read “ procoodings i in 
EE quare impedit." _ 
» 123, line 18, for “ female” read “feme.” s 
»  » foot-note (2), for “ Vernan" read “ Vernon.” $5 

185, foot-note, for “Я В. L. В. P. О” read “2 L, R., Р.О” 

319, line 18, for “found” read “ formed.” 

» 983, line Я of marginal note, for “ haing " read “ having.” 

n? 931, , 1, for“ B” read ЧА” 

n n lines 13 and 16, for “Ram Chandra" read “ Ram Chand.” 

n, 328, line 18, for “now” read “ here.” 

» 495, , 17, for “ appellants” read “ respondents." 

2666, „ 10, fons must obtair а decree” read “must absolutely ob- ` 
tain & decree.” 

5 582, insert hoading “ Appellate Civil” before case of Ohandra Kumar 

Banerjee v: Iswar Chandra Newgi. Я E 

» 589, omit heading “Ар Civil.” ‘ . 

5» 699, foot-notes, for 5, 6/1, 7” read “1, 2, 9, 4" 

~o 7.3 693, insert heading “ Original Civil” before case tof Abhsi Charan 

ME ume Damme Daal. 

„ 1633, line 3 ftom bottom, omit the E of the Court.” 
gs 702, „ 11, for “2nd November” read^* 25th November.” 
» 717, heading to case, for “ Act XXIIT of 1861, в. 271," read “ Act 
. XXII of 1881, в. 27." RS 
z "728; line 97, for “ the Judgment of the Cour was delivered by” read 
“и the following judgments were delivered." 

733, line 8, for “В” read “Б. О” = 

738, foot-note (7), for “Rad” read ^ Rud." 

740, lines 1 and 2, for “ asked for an enquiry to be directed in respect 
of the prior lien” read “ aked that any enquiry which should be 
directed should respect the prior lien.” 

«d i APPENDIX. 
-Phge 98, line 7 of marginal note, for “В” read * A." 
Y^ 85, heading to case, for “ new point not taken in ground of as appeal” 

E read “new point not taken in grounds of appeal.” 

„ 99, heading of case, for “ Act ҮШ of 1659” read “ Act vn of 
1859." 
» 141, line 8 for ч Gifford” read “ Gif&rd." 
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bandi] In a suit for cement of rent, on the ground that 
“the produce and productive powers of the land have increased 
otherwise than by the agency or at the ex of the ryot,” the 
жашт the plane Qo prove tis Groat upon which he seeks 
enhanosment. -- 


Tn coming to в conclusion as to whether the uce or the pro- 
ductive powers of the land have increased otherwise than by the 
agency or at the af the ryot, the average of four or five 
years ought to be taken} the increase of an exceptional year ahould 
not be the guide. un 

ЕАлкиннА Моокиилиа v. Kart Omaras ОовАти App. 122 
, в. 20 ае d Vis .. App. 119 
See Іхтивлет on ÀAxxmARS от Har. + 
y 8. 23, ст. 7 ; вв. 34, 145, ачр 160— Suit— laint— 2 


Appeal] A complaint under section 146 of Act X of 1859 is not 




















a suit, апа доев not fall within the көро of the suits in which, 
under section 160, an appeal is given to the Zilla Judge. 
> [E TEHE MATTER OF THE PETITION OP AMAWATULLA .., . 609 


‚ 8. 24—Assignee of Landlord—Gomasía.] An as- 
signee of а landlord can sue a gomasta, employed by the latter, for 
the recovery of moneys received by the gomasta in the course of 
his employment, under section 24 of Act Х of 1859. 


Татмонди Riwa v. TRArLAXHAWATH Gross ` S App. 17 
y 8. 42 .. tee tee tee « App. 84 
See Рилхкт, Витовм or. - 
‚в. 77... ase en A .. App. 106 
See Винт, вона From Payment Айр Reosrpr OX. : 
- XI, в. 11 — Separate Acoownt— Objection befors Collector 
— Swit to set aside Colleotor's | Order— Civil. Court —Jwurisdiotion.] 


The plaintiff and А. and B. ‘were joint owners of an estate paying 
revenue to Government. "The names of A. and B. were alone 
recorded in the rent-roll of the Oollector. A. and B. alienated oer- 
ашир сао ee ee ee Mie Meet and 
&pplied to the posters o ai ке ed Aot XI of e 
open a separate &ocount ent rtionate ж 
of the revenge payable in pet of the lads bo" alienated: The 
laintiff objected to such рано рош the ground that the lends 
had never divided, but always held ijmali, and that A. and B. 
claimed а share than they owned; but his objection was 
rejected by the Oolleotor, on the ground that he was not a recorded 
proprietor, and the application of A. and B. was granted. The 
plaintiff now sued in the Civil Court for a declaration of the 
extent of his share in the joint estate, and to have the order of the 
Collector set aside. Held, that the Civil Court had jurisdiction to 
entertain such & suit, and that it was not necessary to make the 


Collector & party. 
Hazaonrm Das v. Barona Prasan Das... zi ... 614 
XIV. See шыгталтои. 
slo e E я E 160, 299 
See TTATIOM. А 
‚ 00.10 ... n i . App. 40 
See Ркоытвову Nors. 
, ana. 10, 16 Я "T 2 .. 668" 


See LiurrATION. 
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ACT—1859—XIV, в. 1, ога. 13, 15; ва. 5 ee 
See Morraaau BY OMA OF A Jorit Hoat Куып. 


‚ ата. 13, 16 zn e Ns .. 359 
See Олтита or Action. 


‚в. 4—Acknowleigmeni—Limitation.] An acknow- 
_ dejgnont not coming direotly from the debtor himself, but merely 
ав an inference from the tenor of a series of le is not 
a sufficient aknowledgment to satisfy section 4, Aot XIV of 1859. 
To satisfy that seotion, there must be some principal writing of a 








particular date which oan be relied on by 1 when properly 
construed, as constituting an покое of debt. 
Ковиив v. Mowrriou - ... 560 


ei Pin Ааа на] The defend 
who was the owner of & rbd certain property (the plainti 
hn another being owners of the other moiety), mortgaged his 


to the plaintiff; the mo deed, dated 11 June 1863, 
ed & covenant to pay еа 
ахан of a year, and ga -of sale in default of pay- 
ment. The whale property, ie the m portion, was 
conveyed to one on 27th. November 18 & bill of salo 
exeouted by the- three owners of the properiy. the execu- 


* tion of the bill of sale, the sum of Ва. 16,250, the half of the 
purchase-mone whioh belonged to the defendant, was handed over 


to the plainti payment of a sum of Ва. 19,555, whioh- 
was therein recite as being then due on the mo In a suit 
for the balance кї in November 1869, the се was that 


it was berred by the Law of Limitation. Held, that the admission 
by the defendant contained in the bill of sale of November 1864 
was a suflicient a to take it out of the operation of 
Act XIV of 1859, sectio 





Mapnusupax Quowpury v. BRAJAMATH Онанрвл... ` .. 999 
‚в. 19. Ses Lrurrariox Аст, 8. 19. 
—, в 20 ave - ... .. App. 146 
See Ехесоттон. 


——-1860—X X VII—Reoali of Certificate granted without Jurisdio- 
tion. 
Ix тнв MATTER ох тни Ритгттом or Jacuswan Duan App. 198 

XLV. Ses Pawan Cona в. 304. Seo Paxan Conx, вв. 380, 447 
See Panar Cops, вв. 372, 373. 

, вв. 148, 304 ee ase vee App. 9 

566 Riormea. 

——, s. 425, Ses Ринат, Copa; в. 495. 


—, 8. 499. See Panar Сори, s. 499. 








1861—X Хх Ш, s. 11 „25 ХА .. 721 
Ses BUPRRINTENDERON BY Hren Cover. : 
08 97 ae dee Vis 2.0717 


Seo Ворватитикожиов ву Hien отит. 
Special Appeal—Decree for Land wader 
« Compromise in a Stil cognitable by the Small Cause Court] 
Tn & suit for recovery of a sum of money below Rs. 500, the 
parties entered into a compromise, whereby the defendant made 
Over a certain piece of land in lieu of the с: claimed, and a 


v 
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decree was paseod acoordingly. In execution of the decree, pois 


у rol Grego es. Upon special a 
Judgment debi to the High Coe баруы de 
ld that, under коош Act XXIII of 1861, no special 


appeal lay S the 
Быга TALAN IBI v. is uir Tas Бра .. App. 


AOT—1801—X XV. See Oxrurxar Prdcupurs Oops. Ses OmrurxAL 
- Pzocmpuzr Copa, s. 278. 


‚ CHAPTRR XV 
See Ротив or MAaISTRATR. 


XX, ORDER OF MAGISTRATE 


See Овотажатовт Decra. К 
———— — —— —— , ва, 62, 404. See Crumnan Pamoampuzs Oops, 





UNDER 





вв. 62, 404. РЕ 
див. 953 ET sis ES zs App. 
See Етгоииои. 
, вв, 419, 434. m мо .. App. 
See Private Риоввоттов. 


——————— AND AOT VIII of 1869, ss. 180, 244, 308 Арр. 
Ses Junispiorion or Маелетватв, 
——— 1862—VI (B. P s. 9—Moariremoni of Land—Possession— 
of Rents.) Where & person sues to have the assistance 
of the Oolleotor to measure lande, of which he alleges -himself to 
be the proprietor by purehase, he is not entitled to have such 
assistance if his tds in disputed, and if he is found not to have 
been in possession, or in the receipt of rents from the date of 
his purchase, 
Dorsa Cuazax Мажтырав v. Маномио Annas Brura 
‚ж. 9, 10, 11—40 ЕВ 1869 ee zh 
$7, 38, 41— Standard Measurement Pole— 
Машине Ленов of Collector Appeal] Per Per Kar, 
Ривлв, Миттив, and Новносва, JJ.—When the S of & 
pristor to make, under section 9, Aet VI of 1862 Ui s 
measurement of a tenure is disputed, lly oat tha ccu he iie 
pole with which the measurement is attempted to be made is not 
the standard pole of measurement of the pergunns, as provided 





Pago 


82 


296 


643 


361 


in section 11, ашон заза siet AE is the length | 


of the standard pole, Collector has jurisdiction to enquire into 
- and decide as to the true length of the standard pole. 
Сосон, О. J. and Barrar and Jacxsom, JJ., contra. 


Per Вахтих, Киыр, JAOXBON, Pumas, and Hos- 


Housa, JJ.—If the Collector has jurisdiction, his order 1s appealable. 
Ватыдтт Маммонтит Онотрвалти v. Рвкысналмр Вот Vs 


- les Hine Ca Causa Court, Rangoon, ÉSTABLISHMBNT OF. 
ав 16, E чш . 
Sea BUPRRINTETDENCE BY Hran Oounr. ' 


1864— VII (B. O.), s. 16 "m 
See Sart. 





в. 16 m m ET ee App. 
See MORY Norm 


———1885—VII (B. 0.), 8.7. о ма ... App. 


See Bua BLAUGITINR-HOUEM Lacxaen. 
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AOT—1865—X1 m 
See Bar Сауна Cover, Riwaoon, EsrAnLIEHMET oF. 
—- ‚8. 6, м. 8... o e Арр. 
See DaxAame, Suir жов. d 
—— eo 18 g sa 2 App. 
See Вылет, Cavan Covar, 


————— —, 8. 81 ` 
Soe .SuALL Cavern Cours, Morumr. 


— — s. 16 iss sie 35s s App. 
See Mooxrman, - 


———1866—У. See Вила ох Ехонамав Аст. 
———— ——- ХХ, See RmarrRATION Acr. 


— Unregistered Document, Admissibility of, in Evi- 


Burroxguro Doss v. aon CnaxpmA BHurríACHAE- 
тап v T" App. 


———— ОЧЕ ap at, Е 
Registered Document over Unreguisred ons. | И 
agreement with B. to convey to him а certain portion of land for 
a consideration of Rs. 98, of which Rs. 60 had been paid zs 
earnest-monoy. Tie Agreement. contained а proviso that, on A.’s 
refusal = ae гов Pee. within the time mentioned in the 
operate as & conveyance, and A. 
е fo Ча im o naan of th argon, et 
the time mentioned in the agreement, во a 
тта petit DEOR U ера елше (e aara 
ment. On suit by B. for possesston of the property and for de- 
claration that the agreement operated as а oon 
Held, that under clause 1, section 18, end on 50 of Act KX 








BuAMACHARAK dea о, МалвінснАнрвА Онова .. App 


PE Dion Govers, Рижетоинот Towns е 


s. 95 "m 
See J URIEDIOTION or MAGISTRATE AXD Взезтонв J upam. 


1867—X X VI —Act VIII of 1859, s. 360—Jurisdictioa— Valua- 
tion of Swi.) Under Act of 1867, the decision of a Court 
of first instanoe, as to the valuation of the subject-matter of a suit, 
is final. 
Таня ОнАнрял Мооживуии v. LoxsxarH Ror... App. 
—— — —— Valuation of Suit—Jurisdiction. s РЕ Appellate 
Court has no power to set aside & decision arrived at by the Oourt 
of first Instance as to the valuation of the property in suit. 
Мут рон alias Азнар Arr Onowpry v. KARIMANIMA 
Brat эз Арр. 
——~ 1869-—VIIL. See Cuna Баса Oops. 
в. 422—Appeal. | рар нап үрк usa 
"tence passed by & Magistrate, = agistrate, the Sessions Ju remanded the 
purpose of additional evidence bemg teken by the 
lower Oourt. Such evidence having been taken by the Magistrate, 
ооо маз Mob md AP Oourt. ue ueri ie 
en disposed в case in manner prescribed by section 
of the Oriminal Procedure Oode. On an application by the prisoner 
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to the High Court to be allowed to appeal on the merits of the case 
under section 408, Act X XV of 1861 ,— Held, no appeal lay to the 
High Court on the merita. 


Ix тна MATTHEE or тнв Ритітіон ох Dnaxonax Guosm P 


AOT—1869— VIII (B. O,), ss. 37, 38, 41 iu Ую? de. 
See Аст Vl or 1863 (B. O.), se. 9, 10, п. 2: 


—————-——XVIH . MH sis T. .. App. 


See rax. У = 


1870—VIL See Couer Fums.Acr. 
——————— XXVII, в 10, 284A—Lottery Offlos.] No. charge for 
the offence (of ера офи office) yee 10, Act 
of 1870, 294A., can be entertained without the authority of the 
local Government 
Tx» Quam v. Мел Оно "m E e App. 
ACTION. See Олсен or —~. 
—— FOR HARBOURING OR арена THE SER- 
VANT OF ANOTHER ... s Е 
See Masra дир BxzvANT. 
MALIOIOUS PROSECUTION.. 
See Олова or Acros. See Maxtorous Proasourton. 
ADMINISTRATION OF ESTATE OF DECEASED— Dividend— 
Dats from which Amount of Debt is to be estimated.) In the 
administration by the Court of the estate of a deceased, the divi- 
dend in respect of a debt against the estate is to be estimated on 
the amount of the debt at the date of the order for payment, and 
not at the date of proof. 
Tus дова амр Masranwan'’s Basx v. Т. M. Вовгчвои. Ix 
тна Marrux or ru» Laan Мовталаж Banx or Ispra, App. 
ADMIRALTY АСТ, 1801  .. E А -— 
See Воттомат Вонр-ногрив. 


ADMISSIBILITY IN EVIDENOH vu НЫ DO- 


App. 
Sea Аст Xx or 1868. 
OF EVIDENOE. Ses Evipxwom, ApxISMaIBILITY 
от. 
ADMISSION OF EVIDENCE, IMPROPER .. ies App. 
See Ervipmnca ог ÁOOOMPLIOERS. 
————————— ———— —, WRONGFUL .. 
See Күтршиси. 
——  ——— ——-. SPECIAL APPEAL, MEANING OF 
See Ravo. 
ADOPTION. See Етожнам A8 то ——. : К 
——  ———-, DOUBLE “a T "T 
See Himpu Win, `Сомятвпотгоя or. 
ADULTERY AND DESERTION vos sei mE App- 
See Юшгоготтон or Marrias. ` 
ADVERSE POSSESSION ... on <. App 
See LANDLORD AND Тюяант. ; 
AIR. See Lieut лир ——. 
AGREEMENT IN WRITING a ded NOT BE RE- 


GISTERED w - T ais 
See LourraTION. 
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AGREEMENT TO WITHDRAW SUIT ae Vs App. 
Soe dE Вигивихров то. 4 
ALIENATION ss 
See VARIANOR вегтики PLAIMT Аир 'йттоанса. 
ALIMONY, PERMANENT .. sie 2 App. 
See DissoruTiox or Мливтдав, Вотт ror. 
ALLEGATION OF ОМОНАВТГГУ AND WARTH 
See Ніяро Wipow. 


ALLEGIANOR Б 
ев Haves Совров AD sUBsICTRNDUM. 








OF PLAINT "EE 
See Р„Атит, Вктови or. - App. 
See JURISDICTION. x 3 


ANNOYANCE ^ А 
See Октытнлт, Procapvea бори, m, 62 & 404. ' 


84 
16 


74 


APPRAL 1, 460, 483, 569, 721 
See Hanzas 


"See Аст VI or 1862 (B. О.), se. 9, 10, 11. 
Corpus aD SUHJICDEXDUA. See Аст VIII or 1859, 
в. 433. See Аст X от 1859, в. 93, ст. 7 ; ms. 34, 145, 
160. See Вогантитииринси вх Hian Covert. 
———— ВЕМОН, DBOISION OF, HOW FAR BINDING  .. 
See Нінро Wu, ÜomrrRvOrIOM or. Ў 
, DISCHARGE OF PRISONER ON.. .. App 
See Нутожиси ог ÀOOOMPLICES. 
———À NN GROUNDS ON 
See LuurraTION Аст, в. 19. 
, WITHDRAWAL FROM 
See PRACTIOR. 
APPELLANT, INFANT, COMING OF AGB.. 
See PRaction. 
APPELLATE COURT, POWER OF LOWER 
7 See Битку. : 
* APPLICATION TO WITHDRAW PETITION 
‘See Insornvuwr Cover, Powe or. 
APPOINTMENT OF PARTNER OF DIRECTOR TO DO diste 
FOR COMPANY ХЫ 
See Drexcrox oy Ровшо Ооыраит. 


APPORTIONMENT OF RENT is iis 
бв Бинт. : 


Е и REFHRENOE TO— Agreement to withdraw Su 
Restoration to fle of Court] А mut wan by ord of Court, raferred 
to three specified arbitratora, who were to make an award within 
six months, and, in case of di erence of opinion, all matters in dis- 
pute were to be referred to the decision of an umpire. The arbi- 
trators had only one meeting, at which an agreement was come to 
by the parties to settle all matters in dispute among themsely: e 

withdraw the matters fram arbitration, which was accordingly 


B 


190 


333 


633 
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but nothing appeared to have been afterwards done. No award was 
made b orginal arbitrators within six months from the refer- 
ence. application by the pleintif to have the suit restored to 
the.file of the Oourt, — 

Held, that the suit was still pending, the arbitrators notthavi 
determined it while they had jurisdiction to do so, and it was ord 
that it should be brought again before the Court. 

Garı Nara Nanni v. OnaxpDxA Мирт eo App 
ARRANGEMENT, FAMILY. See DISPUTIS виттемр Br ——. 
ARREARS, RIGHT- OF РОВОНАВЕВ IN PATNI TALOOK ° 

SOLD FOR ... see wes T App. 
See Raaunariox VIII ov 1819. 4 
— ————— OF RENT. Ses Lerunxstr ox ——. AS 
——— —— — — ——, BALE OF TENURE FOR ... App. 

See Аст УШ or 1835. : <- q 


Ses Hassas CORPUS AD SUBJIOIENDUM. А 
ASSIGNEE OF LANDLORD ... EE at App. 
| See Аст X or 1859, s. 24. 
ASSIGNMENT, FRAUDULENT 
Ё See Hawu тром. : 
———— ———, VOLUNTARY $e m "me 
See Duroarr or Тгтье Dawes. i 
ASSISTANT MAGISTRATE, JURISDICTION OF 
А See СахытнАт, Covers, Funcrions or. | : 
ASSISTANTS, CLAIMS OF ... tie wh м At App. 
See InsouvasT Frau. 
ATTAOHMENT OF MAINTENANOE et 
: See Аст VIII or 1850, ss.205, 243. 
BABOOANA, ATTACHMENT OF .... ae 
See Aor УШ or 1869, вв. 205, 243, 
BAD OHARAOTER OF AOOUSHD, EVIDENCE OF .. App. 
- See Ёүтонов or ÀOOOMPLICES. 
BATWARA ... Si. dite 
See JuuispIOTION. 
BEERBHOOM. See Guarwan: Twxuxms or ——. 


ВИМАМТ ... ET i 
See Нтяро Law. 
BENGALI MORTGAGE Раі acie 
Вкгылтт UxasumpAxt Dasi v. UuaCHgAzAS ЗАТКНАИ 
BHAGULPORB ZEMINDARIBS 
‚ Ges Jorwr EwraTR. . И 
BHAOLI TENURE—Act X of 1859, ss. 3 dp 4.] Somblo—A tenant 
who has paid at the seme bÁaoli rate,—i. e., in kind,—for а perlod 
of twenty years, is entitled to the presumption of section 4, Aot X. 
of 1859, and to exemption from cement under section 3. 
Ramu Dayat Вне т. Banoo Latoma NARAYAN .. — App. 
BILLS OF EXOHANGE АСТ (V ОР 1866)—Prictioe—Leave to Ap- 
pear and Defend—Costs.] The Court will give leave to a defend- 
ant to ap and defend in suits under Act V of 1866, where he 
shows & defence tly real; but where there is a doubt as to 
the bona Ades of the defence, payment of money tito Court will be 
ordered, or security directed to be given. ark 
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) 


The Court has, in giving leave to defend, a discretion to order 
security for costa, not only where it doubts the bora fides of the 
defence, but also if it considers -the matter of defence raised is 
unn , though allowable. 

If the plaintiff has iot bean-heard at first against the defendant's 
application, the Court will always allow him to come in afterwards 
and show that the leave ought not to have been granted, or, if 
granted at all, on more stringent terms. 

Уоиттиткат v. МавахАм Sine ... 51 e. App. 
BONA FIDE HOLDER FOR VALUE 
See Troven. 


PAYMENT OF RENT. See Баит —. 


——— — PROCEEDINGS ... “‹ .. App. 
See Exxxovrion. i 


BOND-HOLDER. Ses Borrowzr ——. 


BOTTOMRY BOND-HOLDBR—Sale of Skip— Master's Lisa for 
Disbursements and Wages— o—Jurisdiction—24 Viot,, c. 10 
(The Admi Act, 1861 )—98 Vict, o. 94 (The Vice-Admiralty 
Act, 1803.] A ship was chartered for a voy Calcutta to Jedda 
and back. While at Jedda, the master found it necessary to bor- 
row money for the wages of the crew and other purposes; and 
with the consent of the owner, tenders were invited by advertise- 
ment for а sum for which a bottomry-bond was to be given. Several 
tenders were made, and one by the charterer of the ship was accept- 
ed. A bottomry-bond was executed by the master, with the oon- 
sent of the owner, in which was included the expense of certain 
repairs орах ce ODA A ecu Aer ie Gar ir port on 
the vous from Calcutta, and for which the master made himself 
liable. By the bond the master bound himself, his heirs, executors 
and pare for the payment of the sum EM Ше Mid 

e consideration was to be the payment e 
Dnt wish ite mate eden трчате аса pus On 
arriving in the Hooghly, the ship was taken in charge by a pilot, 
under whose advice the master engaged а steamer to tow her to 
Calcutta. He was sued in Calcutta for the hire of the steamer, 
and had to pay the claim. When the ship arrived in Oaloutta, the 
bond-holder obtained & decree on his bond, and had the ship arrest- 
ed and sold ; but on the application of the master, who put in 
«ыш. fr wages ‘the Court ordered Hs io peaoseds should 
remain in Oourt, pending the consideration of the master's claim. 
In & suit by the master to recover the balance of wages due to him 
as master of the pipi for the expense of the steamer which 


towed the ship up the river to Celcutta, — 

Held, the towage was a disbursement fairly made, and of which 
the bond-holder had the benefit; the master th had a lien 
on the ship for such disbursement. id 

Semble.—The master also had a lien for down to the time 


when he was duly discharged, and not merely down to the- time of 


The master, however, having bound imself by the terms of the 
bond, was precluded thereby from setting up his lien agaiust that 


24 Viot., c. 10 (The Admiralty Act, 1861), and 26 Vict, o. 24 

e Vioe-Admiralty Aot, 1863), extend to India.. The High 
urt, as constituted by the Oharter of 1862, had not, by virtue of 
the Admiralty Act, 1801, or otherwise, any jurisdiction over claims 
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Р Paga 
Glee ce ate. н rura But, сасе of.the 
Charter of 1865, the Vice-Admiralty Аа 1863 
Court, as being “g Vice- Admiralty ы ы о AC 

of that hot in « British pogession " Hold, therefore, that 
the High Oourt had jurisdiction, as a Vice-Admiralty Court, to 
en Ше aie ef Mig шан: for wages end ЧЫЫР 0 
account of the ship. . 
Тя тни Marre or TH Витр Рожтоваь .. sei .. $23 
BOUNDARIES, SEU AIO. OF Pe He |o. $56 
. Se« KABULIAT. = A 
BREACH OF OOVENANT TO PUT LESSEE IN Lava 
BION... A App. 44 
Soe Leon ano Lissau, НЕ 
CATTLE  .. ise ns m Ses .. App. 8 
А See Рамат, Copa, в. 425. Е й 
OAUSE OF ACTION -... 7164 160, 292 


See Ductaxarony Витлит. See ная. 
—— — e. App. 16, за та, 101 ^ 
See Нияро Law. ` See шн oF Dscex, 
PS Оветвостіон ro Роншо Водо. See LONTATION. 
M __— —Jurisdiotion— Letters Pateni, s. 12—Aotion 
Jor Malicious Prosseution.] Where the tiff, inan action for 
' “malicious prosecution, alleged that the defendant had instituted. - 
criminal proceedings ме om pero ine Megane of Moor- 


shedabad, Е а чаган ры tiny Nl the v te and _ 
having him arrested under that warrant in held, the whole 
cause of action did not arise at Moorthedabad the of the 


р stie of н үүн arose ta ПИ тебин ax tn euo ер tif, with ~ 
ee ere Sees 
Loopy v Jonsson "d | 141 
ex Linitation— Act XIV o РА 1869 4. `, Pi 13 
aad mening of) Tun d Worship of ax dol — Witnesses, Sem- - -- 
2n he plaintiff sued the defendants ' for declaration of 
a pum Op UE oe T dye mm си шш, 
pt that the defendants, who were entitled to snother IM 
belonging to ts and had so dein Shi (te init) df ka 
bel to it, 80 ed е plain o iura 
of worship from that time. 5 x 
Held, $ the cause of action did not resur as the turn of wor- 
ship came round. Such suit falls within the operation of clause 16, 
soction 1, Act XIV of 1859. 





Слов Монди Сночрнит v. Маран Moman Онотрнат on 353 
CERTIFICATA GRANTED WITHOUT: JURISDICTION, BE- 
OALL OF App. 128 
See Aor XXVI or 1860. ` e 
CHARACTER, BAD, EVIDENCB OF ' . Vis ao 108 
See Куинс оу ÁOOOMPLICES. , z 
OHARGE, COPY. OF hi Nt n ‘te App. 88 
See Mooxrmar. > 
OF PERJURY, COMMITTAL ON.. «ie .. 296 
See Powar от MAaurhkATA. E 
ОНЕМ1ОАТ, EXAMINER, REPORT OF sis S. - App. 199 
See Camm an ROONDURA Copa. ` 
CHILDREN, CUSTODY ОЕ. a- ae 818 


"See Burr sr Утв. тов Ј UDICIAL SarAzATION. 





See Powsx or MaenTRATS. 


COMPLAINT 
Sea Аст Х or 1888, s. 33, от. 7, м. 84, 145, ann 160. ` 
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: Page 
OHUR—Jsland—Reg. XI jf 1826, &:4, cl. 3—Act IX of 1847.] 
When s ohur or i is thrown up іп а large паті dua 
originally surrounded ly deep, unfordable water, but between 
which and the estate of the zemindar a fordable chamel has since 
been created, the oritérion.for deciding whether the Government 
has the right of disposing of that i or whether the owner of 
the land to which it is most conti that right, is to consi- 
der the state of circumstances at Sune of the formation of the 
island,—that is, the time when it is thrown up, end not the state of 
things at any hea pent or fluctuating period, such as the subse- 
quent silting up of the bed of the river between the island and the 
contiguous estate ко ая to form a fordable passage. 
Act IX of 1847 does not alter the state of the law under Regu- 
lation XI of 1825, but merel ay Jagi owi a ше 
7 There is nothing i in Act 1847 to prevent the Government 
from taking ion ora ины | after it has silted up, if the ohur 
be one that tbe Government would be entitled to under Regulation 
XI of 1825. 
MusmaxaT BUDBUNIIMA Саожриватн v v. Prosuaxo Koman 
ME ss Е 677 
See Acckwrion. t 
OIVIL COURT. See JURIDICTION or ——. 
а T " i 614 
See Аст ХІ or 1859, s. 11. 
—— 7а pL ET App. 99 
See DaxAaxs, Burr ror. 
—— СОНЕТ 8 JURISDICTION 643 
See ОвогавАТОВТ Deorsa, 
——— PROORDURE CODE, s. 376 126 
See Вити. 
RI M pee 248, 658 
See Jupisprorion.' . Р ak 
OLAIMS OF HUROPEAN ASSISTANTS es S App. 144 
See Інвогуичт Frew. | 
00-HEITRESSES ats 134 
See Равттттон. 
OOLLEOTOR, JURISDICTION OF ies 1 
Аст VI ar 1862 (B. О.), в. 9, 10, п. 
——, OBJECTION BHFORH . 614 
Sae Аст XI or 1859, s. 11. 
COLLECTOR'S ORDER, SUIT TO SET ASIDE 614 
See Аст XT or 1859, в. 11. | 
. OOMMIBSION, EXEOUTION OF .. “з - App. 70 
: See Мавка Prorrrs. 
COMMITTAL ON OHARGH OF PERJURY 296 
See Рожив oy MaanmrxzaTR. 
COMMUTATION OF SENTENCE... . T e. App. 95 
See Рониныиит, Бинахсимихт Or. 5 
OOMPANY. See Dixxoroz or PusLio —. 
OOMPENSATION TO ACOUSED 296 
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COMPBROMIBSE— Declaratory Decree— Ezecuton— Powers of a Court 
executing a Decree of another Cowri.| В. sded his brother ©. for 
possession of certain lands. В. and О, сате to an amicable settle- 
ment, one of the terms of which was that O., during his life, should 
retain кө жо certain of the lands, and that, after his death, 


they should to B. A decree was given in accordance with 
dur the compromise. On Ов death. his widow refused to 
. in ion of the lands. B. sought to obtain possession 
oft Aue with mesme profits by executing the decree under the 

M a tat ied widow. s 

Bold, that e ought to regular suit. 

Taxa Мант Das v. | eng А Murrari ...- -Арр. 
—— ———— ———, DEOREE FOR LAND UNDER ..` App 


See Aor X XIII or 1861, в. 27. 

————— ——, AND DEORBH THEREON — Review of ы: 
meni—Concurrent Judgments oa Fact] The manager of 
Conte cat акене еш with claimants on the 
estate; a decree was рамой on the basis of that compromise, but 
before the parties wished the decree to be made; in the decree 
leave was reserved to apply for a review if the compromise was not 
sanctioned by the оне and was prejndicial to the parties. 

. The compromise was sanctioned by the caer peep but after- 
wards the manager found that he had been deceived b his sr- 
vants, and that the claim had been allowed aa. Held, 


' шеша Созге ары оке иин е proved ° 


to be exaggerated, а decree was properly given for e true 


amount - 
‚ Where both the lower Courts had agreed as to the facta, the 
Privy Oouncil refused to examine the evidence, the controversy 
AM os eee attributed io ik. . 
v. Тнв Oounsoroz or Ттаноот 
COMPUTING LIMITATION, MODE.OF 
Ses LIATTATION. ! 
CONCURRENT DECISIONS OF OOURT BELOW | 
See Раств Ртвроткр. К 
————.— JUDGMENTS ON FAOT 
See OowxPROMISu. 
ООМЕТІВОАТІОН ... . 
Ses Ватт. ы 
CONSENT BY ZBMINDAR TO SALE OF TENURE. ... App. 
See Rust Laws. 
НЕ оог ats . 
See EXECUTION or “Daora. 
See Tuovaz. : 
‚ VALUABLE, РОВОНАЗЕВ FOR .. 
See Моктолав BY ONB ор А JorwT НткюП Faux, 
CONSTRUOTION OF OL. 12 ок LETTERS SATENE OF HIGH 
COURT .. н 





p— 


See JuxiwpiCTIOM. 
—— — — —— OF HINDU WILL. See Нінро Wu, - —. 
CONTRACT —Spocifio ormana — eda Sept Document.| The 
plaintiff contracted with the defendant for the purchase of | piece 
of land, and peid him pert of the purchase-money, it bei e 
that the balance should be paid after registration of the f 
. sale. 
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The dofendant kept the docnment with him, but failed to get it 
In a suit by the plaihtifi to enforce specific performance, 
held, the suit would he. 
Terora Sumpani v. Каяк Ондирвл Kaxumour... App. 
CONTRACT OF SERVICE, МОТТОЕ OF А 
Ses Мантов asp Вавтамт. 








sane OR OBLIGATION `... " ... App. 
Sea Promimonyr Norm. 
OONTRIBUTION  .. nr wes E Ves App. 
See Глыттаттои. 
— See Burr rog ——. | 
CONVIOTION tes sue t Aot PIN e. “App. 
i See Нттрииса. А 
COPY OFOHABGÉ.." ^... ...: ET .. — App. 
See Mooxrmar. E 


ОВО EVIDENCR oes f axe Гн App. 
See Aor IL or 1856. | 
СО- ВНАВЕВ, RENT PAID TO, SEPARATELY 
See KABULIAT. 


CO-SHARERB  - M an epos up App 


‘Ses Мэка Puorrre. р 
COSTS i . 578, 581, 
Бев Ежотваттои ‘Kor, se. 31, 89—84. Bee 'Твотки. Soa 
Dxrosrr or Ae ane 














— : we Арр. 
ve See Вила. or Excuixom res а 
————, INTEREST ON ... wea n? .. App. 
See Execution or Г)шокйв. ` I0 m . 
— —., LIABILITY OF SURETY-FOR a .. App. 
See РвгтАтв PROSECUTOR. | B 

COURT FEES ACT (VII of 1870), Sokedule I, сі. Hr. 

Ix ru» Goons or W. G. Onírnwmss op 
—— Gus СУП of 1810), Вайейи 1; ol 11]. 

Ix тив Goops or Guores "t App. 
—— — (ҮП of 1870) Sehadalo 1,0511] 

Is тнв Goons or W. P. М App. 
—— (VII v 1870) ) Воды a I, el. 1 on 

BzazamarH Duar v. ВнАво Монди App. 


Cone: TO PUT LESSEE IN дЫ, ш 
cam bs iid m S ЕА рр. 


to be NT Же; diii aigu Code 
of Criminal Procedure, it is competent to’ the Subordinate Court 
before which such evidence is given, if any offenoe against publio 
que M шее не Ерй h committed before such 

y а witness whose evidence is being recorded therein, to send the 
case ed investigation to a Magistrate under the provisions of sec- 
ton 1 - 
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101 


83 
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The words “whether for the decision of much cases in the first 
instance or on appeal, or for commitment to any other Oourt or 
officer,” in section 11 of the Code of Oriminal Procedure, are not 
an exhaustive enumeration of the functions of Criminal Oourts ... 

Tua Освпч v. BAKTRAR MArrARAX. 


ORIMINAL PROCEDURE CODE, CHAPTER XV 
See Powar or MAGISTRATE. 
м ХХ, ORDER OF 
MAGISTRATE UNDER... ase wes o E 
See DaoranaTORY Decem 
——— ms. 11, 169, 171, 423 
See ОжіміжАГ, Couxrs, Funcrions ох. 

——— — —— (Act X XV of 1861, ) ss. 62 & 
404—Judicial wr А Макыш Оре чойот Annoyance, aad 
Injury— Nuisance, ] order of а Magistrate, under section 62, 
Orimmal Procedure Oode,—s. g., prohibiting one of two rival pro- 

ietors of two different hauts holding his hant on certain 
of the week in order to prevent obstruction, annoyance, and 

„—is not там order; and is, therefore, not open to revi- 

gun by. dic Hig Court under section 404, Oriminal Procedure 


Per Prax, J. (dimenting The power conferred by section 62, 
Criminal Procedure Code, lag a judicial character within the 
meaning of the word “judicial” in section 404; and an order of a 
Magistra s en alee E we dei di 
ton, and is, subjeot to revision by the h Court, 
dodi section 404 Оша) Procedure Code. Нұ 
Tum Осяин.о. Annas ALI CuowpnuzY ... и dis 
——— —————— — (Aet XXV of 1861 amd Act 
VIII of 1989, ss. 68, 225, 404, 435— Fresh ^ г qur 
Discharge. ere &n &ocused is ок! a De- 
puty istrate under section 245 of the Oode Criminal Pro- 
cedure, & preliminary enquiry, the Magistrate of the distriot 
may proceed against him afresh under section 68 of the Oriminal 


Procedure Oode. . 
Per Marxpy, J.—RBeotion 436 (Act VIII of 1869) provides for 





the revision of ings which have alresdy been commenced ; 
section 68 (Act of 1861) provides for the institution of pro- 
ceedings de 2000. 


lx THE MATTER oF тни.Раттттон or Ramsar Мажсырав, App. 





Sea Jumisprori0& or MAGISTRATI. 
— —— , 8. 253 - e App. 





See Eivipxwcm. 
Ум (Ац XXV of 1861), г. 273— 
Jurisdiction —Grisvous Hurt.| A Magistrate has no power under 
eu RM S e Dis Procedure to refer a case of 
grievous hurt ial to & uty Magistrate having only the 
' power of а Subordinate Magistrate of the second class. 
Ganmm Cnmampza Biswas v. Hau Снаирил Baxpmz App. 


- (Act XXV of 1861), s. 398— 
-Hecogxizance to Агар the Роасе.] А. was bound over to keep the 
peace for a year. the expiry of the period, he was involved 
in fresh disputes with other persons. The Deputy Мант, 

sec- 








instead of referring the case to the Oourt of Bession 


————,‚ us. 244 & 180 & 508 Арр.. 
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Page 
tion 298 of the Code of Criminal Procedure, directed A. to enter 
into another recognizance for в further period of one year. 
Held, the order was illegal. p d 
Tus Queen v. Kanrmarg Biswas és App. 116 
CRIMINAL PROCEDURE CODE (Act XXV of 1861), 4 . 870— 
Report of Chemical Examiner.) я 
- Tam Quam о. Віттлывнлв Das is .. App. 122 
—————, B. 419, 434 ... .. App. 46 
See Paivars PRosEcUTOZ. 
TRESPASS ТА .. App. 80 
See Рамат, Сори, =. 380, 447. 
CROSS-DEOREEB + e 2. App. 195 | 
See Аст VIII or 1859, в. 209. > 
—— —— BXAMINATION fis - «cs .. App. 88 
See Fivrpxnan. 
CULPABLE HOMIOIDRE a T n .. App. 9 
See Влояа. 


NOT AMOUNTING TO MURDER, App. 86 
See Ринат, „Сори, в. 304. 








CUSTODY OF CHILDREN . Vii ... 818 
See Burr вт Wors ron Jovica SEPARATION. 

CUSTOM  .. ois is an i es ... 232 
See Jourr Farata, < 

DAMAGE, ГАН ie . App. 73 


Ses OnrrgUCTION TO ‘Puaro ‘Roan. 


DAMAGES— Remotensss.] The plaintiffs chartered a ship of the 
шиш and by the charter-party it was stipulated, that the 
rang tight, staunch, and strong, should receive from the 
cargo of rice or grain; and being во loade mee 

path a falf og so the freight to tube paid 
right delivery of cargo: the penalty for non-performance “of the 
charter-party was to be the estimated amount of freight. The 
net Oth on began to then shi May 8rd, оа so until 

ane 1 ha en nearly the cargo; 

then stop nen quei of a notice from the deed 
ant that t e ship was | og ТА ence of the leakage, the 
had to be shifted, а portio it, found to be damaged, 
bao be рк after the leak vx stopped. The charges of 
&nd the oost of the o&rgo substituted were paid 
by de. the fanda. Considerable delay occurred in ence of 
е and the loading was not completed until the end of July. 
On May 28th, when the plaintiffs had loaded а portion of the cargo, 
and obtained bills of lading, they drew a bill of e at 60 
days for the value of the cargo covered by the bills of ing on 
their agent at Bt. Denis, which they sold to the Comptoir d'Escompte 
de Paris, hypothecating the cargo for the amount ‘of their draft. 
Other similar drafts жеге ти drawn and sold. When the 
plaintiffs received notice of секаде, they, in anti ion of the 
delay which would occur in oonsequen ed with the Com- 
toir d'Escompte that the bills should КЕБ. not ha зану forthwith, 
but should be held by the Comptoir d'Escompte, and renewed by 
the plaintiff on the esi А of the loading, the plaintiffs pay- 
ing interest on the bills in the meantime at 9 per cent. per annum. 
On renewing the bills, the plaintiffs, in of the difference 
i the rais of exchange ware Guk 9f розаг 400 400 rupees. In an 


c 
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action nena the owner for breach of the charter-party in not 
supplying a ship tight, staunch, and strong, as stipulated, the 
plaintiffs sought to recover, as arising out of such breach 
Of eee tel the interest paid by them on the draft in 


раш of arrangement with the Oomptoir d'Escompte, 
e sum thoy had to pay on renewing the Ше» further sum for 
interest on bills they could not n consequence of not 


being able to obtain bills of lading oe delidiat and the 
value of the rampe on tho billa whioh had beon ошоо! in pur- 
suance of the plaintiff’ arrangement with the Comptoir d'Escompte. 
Held that such damages were too remote. 


Ropar amp ОнАвитог v. Isaac., "x e. App. 
ES MEASURE OF. TA wee -. — App. 
See Lasson лир Lassen, 


, SUIT FOR—Juxridictios— Civil Court—Act VIII of 
1869, s. 1-40 XI of 1866, г. 6, cl, 3—Mofusnil Small Cause 
Сож] A suit will lie in the Civil Court to recover damages fbr 


abuse. 
Karı Kumir Міттав v. Ramsari ВНАТТАСНАЕЛаЕ Арр. 
DATE FROM WHICH AMOUNT OF DEBT IS TO ВЕ ES- 
TIMATED s ..’ Арр. 


See ADMINISTRATION or ЕзтАта or Dacxi um. 


DAUGHTER-IN- LAW AND ВОМ, RELINQUISHMENT 2 
MOTHER'S INTEREST IN FAVOR ОЎ я: 
Ses Pracrion. E 
DEBSHEBA sis ik 
See BUPERINTENDRON ву Hien Cover. 
DEBT, DATE FROM WHIOH AMOUNT OF, IS TO BH ES- 
TIMATED .. App. 
See ADMINISTRATIOR or Errata or Тужанавир. 
DEBTS, JOINT `.. sas $^ Е < App. 
Ses LIMITATION. 
DBORASED, ESTATE OF. See ÀnurMISTRATION ОР ——. 
-- — PERSON. - Ses Вотг ладниот Rarexsenrativs ОР ——. 
DECISION OF APPEAL BENCH HOW FAR BINDING 
See Hxspu Уп, Ооветкооттох or. _ 
— — —-, BX PARTE а eos - — 
See Аст VIII or 1859, м. 11, 119. 


DECISIONS OF COURTS BELOW, CONCURRENT 
` See Facrs Гларотир. 





DECLARATION m scs ss d ii App. 
Ses Home Law. 

———— — — OF TITLE, SUIT FOR. See Тити —. 

DECLARATORY DECREE .. m Je ..  Арр. 
See ОомрРвомтяи. 


———— Act ere s. 15.] Pus attach- 
ment of certain erty in execution of a di preferred 
Wp dion endet eor 246, Act VITE of 1869, on the ground that 
he held а mortgage thereof from the judgment-debtor. There- 
upon an order was passed for sale of the property subject to the 
mortgage. В. afterwards claimed the same-property as his abso- 
Inte estate, and his claim was allowed, and the property released 
` 
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from attachment, A. was not a party to these proceedings. Held, 
that A. could maintain a suit against В, for а declaration of his 
title as mort, 

Gan Perasan Титли v. Upar ОнАнр Rana 


DECLARATORY DEOREE— Order of the Magi wader Chap. 


XX of Criminal Procedure Coda (Act XXY of 1881 )—Sxit— 
Civil Court's Jurisdiction.) The plaintiff built a bridge over & 
certain kÀal (canal), which was ноте by order of the Magis- 
trate under XX of the Oriminal ure Code; the 
defendant, it was go ae sot the Magistrate in motion. The plain- 
tiff now sued the defendant for а declaration of his right to erect 


‘the bridge in question, and to have the order of the Magistrate 


set aside. 
Held, that no such suit would lie. 
The m the Court below held that the suit would lie to try 
the plain DE oa Orig ore te Mae Held, on 
ap the suit ought to have been i 
нав ОнАновА Gono v. КАмАгА Kant Онпокявзвоттү.. 


RELIEF — New J'oiat— Special Appeal —Act VIII 


of 1859, s. 374— Cause of Action. Pan йе A ^it was brought against 


the plaintif by his tenants for an illegal distress in a crops 
by them on the land let to them by him. The present de- 
fondant, in the eourse of that suit, presented a petition to the 
Court, in which he atated that he was the owner of the lend on 
which the crops attached had been raised. tad pue” brought 
the present suit for a declaration of his title confirmation of 
possession, alleging that the defendant's statement affected his 
(plaintiff's) title by throwing а cloud over it, On special appeal 
it was objected, for the first time, that the plaint disclosed no cause 
of ao and the objection was edmitted and 

Per Рат, J.—A suit merely in anticipation of a threatened 
ejectment not lie, There must be something in the case either 
in the nature of an invasion of some right, or in the shape of an 
im ent or obstacle in the way of fll aj ent of proprietary 
right, to found a claim to а declaratory rele but a mere all 
tion, or a mere threat without action taken or founded upon its 
will not be sufficient to entitle а party to а declaration of his db title, 

Вншжн Jaw Act v, Кноиклв ABDUR Коныл T 


DEORER. See DmoramaTORY ——. See Exrovriom. See Meus 


TION ох ——. See Pxacrrom Іх Ёхасотіон вт Hiem Cover or 
Dxonms oy aroraa Cover. See Saux rw Exmouri0m or Decoran 
Рамир WITHOUT JURISDICTION. 


tes T App. 
Ses Eixeovrion. 
, DECLARATORY .. e ni -` App. 
See Conrrowisa 
———— EXEOUTION OF. 


See Jorxr Toron Рворивт. 


FOR LAND UNDER А COMPROMISE ...  Арр. 
See Act X XIII or 1861, в. 27. 


— — —- OF HIGH OOURT, EX BOUTION OF 


Ses LIMITATION Аст, в. 19. 
ON COMPROMISE. See Corroios, Юескии ox. 


— ——, POWER OF А VBE HERSUCTING —— OF AN- 


OTHER COURT... es App. 
See Comrnoxian, 


320 


164 


142 


DEORER, RELEASE OF fie 


DEPOSIT 
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Ses Exxcuriow or Deonna. 


DBORRE-HOLDHRB,PUROHASHBY..  .. .. App. 
_ See Exxovmon. 
DEFAMATION vis age .. App. 


See Ринат, Сори, s. 499. . 


` DEFENOR, REFUBAL ТО SUMMON WITNESSES FO App. 


See Еттркисв. 


—————, SUMMONING WITNESSES РОВ... -— App. 
See EvxpuxOR. 

—— —, WITNESS FOR .. E ese" ds App. 
See Юутрииов. 


DEFENDANT, МОМ-АРРЕАВАНОЕ OF 


See Аст ҮШ or 1869, вл. 111, 119. ^ 


DELAY IN BRINGING SUIT Ме ae .. — App. 
See Dissorvrios or ManziíorE, Burr ror. . 


DEMAND .. 


Soe Lrrrartom. x 


INVOOATION OF WITNESSES TO PRE-EMPTION, 7165 


See Маномирам Law. 


See TixurraTION. 


—— —— OF TITLE-DEEDS—Insolvent Act (11 {$ 12 Vict, в. 21), 
з. 24— Voluntary Asrigumeni— Costs. | The frm of О. М. and Oo., 

* Calcutta, had an account with а’ Bank, of which В. was the 
manager, under an ent that the Bank should discount 
bills accepted by О. М, and Co. to & certain amount, and that О. №. 
and Оо. should keep in the Bank а certain fixed'cash balance. In 
November, R., findmg that the limit of the discount acoommodation 
had been exceeded, and the cash account overdrawn, declined to 
discount any more bills unless security were given for the amount 
then due to the Bank, A. the only partner in the firm of О. М. 
and Оо. then in Caloutta, verbally promised on 24th November to 
deposit with the Bank the title-deeds of the premises in which 


. 7889 


688 


153 


160 


160 


О. М. and Oo. carried on their business; and in consideration of - 


such promise, R. discounted further bills from 24th to 29th Novem- 
ber. А. sent to В. a letter, on 25th November, as follows:—In 
pursuance of the conversation the writer had with you yesterday, 
we now deposit the title-deeds of landed house property ав seou- 
m against our discount account.” The letter enclosed certain 
title-deeds, of which R. acknowl the receipt. H. subse- 
quently discovered they were not the title-deeds which A. had 
Е of this he gave А. a notice by lettar on 28th 
Revember: М. and Co., on the 6th Decemter 1870, suspended 
payment, end by the usual order their estate ard effects vested in 
the Official Аме, who thereupon, finding that the Bank claim- 
ed a lien on the d brought & suit agamst the Bank for reco- 
of them. Held, the deposit of the title-deeds was not 
тош under section 24 of the Insolvent Act. 

Held, also, that the Bank was entitled to retain the deeds as 
security both for the balance of the discount account existing at 
the time of the ise to deposit, and also for the bills discounted 
between the oath and 29th November. 


i GENERAL INDEX. 


D 2 Page 
Semble.—The Bank was entitled to hold the deeds actually de- 
posited, as if they were the deeds which formed the subject of the 
verbal promise to В. 
А. B. Minium v. Tua CuHaxTERED Миколитлв Banx or 
Ispra, Lopon, Амр Omma we 701 
e DEPOSITIONS aby 
Ses Мишени Porra. 


——, RECORDING БЕ А .. App. 108 
App 


— 





See Еутривов or ÁOOOMPLIONS. 
DESERTION ss 
See Омот стон or "MAxRIAGA, Вит Tor. 
DETENTION és e. 469 
Sea Hanwas Conros AD SUBJIODINDUM. 


DIRECT EVIDENOH AS OPPOSED TO SUSPICION .. 601 
See EvipxwOm as TO ADOPTION. 

DIRECTOR OF PUBLIO pigro Trurtso— Appointment of 
Parier of Director to do Work for — Rule thai Trustees 
must not make Profits of eit Aa тад Although & 
direotor of & Publio Com always clothed with a fiduciary 

_ character in regard to any me with property of the Оошрапу 
in Me capatiey of гел, th that a trustee is not allowed 
to make a x When agar does not apply to such a director, qua 
director o When a partner of one of the directors of а Com- 
pany did as for the directors as solicitor, and there was eae 

аур. ав that he had not bean duly appointed by the 
Шш in respect of such work was allowed. 
Distinction drawn between а trustee end а director of a Public 
Pus MATTER ог тна Port Одина Lamp Іхувэтминт, 
Raqjamation, asp Docxnre бома, Ілмттир. Jara 


Квиинил Gaxmooonv's Cass  ... 278 
DISBURSEMENTS AND WAGES, MASTER 8 LIEN FOR .. $23 
See Borrouxx Вояр-Ногрив. 
DISCHARGE wt sis E ... 810 
See ImsoLvawT Oourr. 
sis - 676 
Ses JUDGMENT-DEBTOR, | i 
‚ FRESH PROCEEDINGS AFTER ES App. 67 
Sea ОзімімАТ, Proospurs Cona, as. 68, 225, 404, 435. 
———— ——— OF PRISONER ON APPEAL .. .. App. 108 
See Еттрвиои оғ ÀOOOMPLIORS. . 
DISMISSAL OF PETITION .. ТА wae as ... 810 
See ImsoLvxwr Соот. 
| DISPOSING OF MINOR FOR PROSTITUTION . .. App 34 


Sea Panat Oops, ва. 372, 373. 
DISPUTED FAOTS. See Facts ——. 


DIB id ошо BY FAMILY ARRANGEMENT—Jnter- 
кес Where a dispute in a Hindu family ‘as to 
ИЕ thea t to succession resulted in а family 

ment as to the mode in whioh the estate, wis do bo bald by thë 

sons, —keld, that such a document ought not to be construed nar- 

rowly ЖАЛ э TM ADR of the litaral meaning of the words, 

but hat the qbject and general spirit are the beet keys to the 
interpretation. 
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Where а family arrangement, if construed strictly, would have 
given a talook in the erent of the death of a younger son to such 
of the lawful widows as should have male issue, —Ae/d that, as such 
a ирон would contravene the ordinary rules of devolution of 
Hindu property, and be contrary to the usages of Hindus, and as 
there was no mention of any change of intention as to the pro- 
prietary right, & construction which would postpone male issae to 
their mothers was inadmissible. 

Ват Gazararui Варна Parra Mananasi Guru v. Ват 
Gazararar Harr Kremna Dent Guru, Амр Sar Qasa- 
ratar Карника Parra Mananasi Guru v. Sar Gasa- 
PATHI Hast Kenna Dan: Guru 


DISSOLUTION OF MARRIAGE, SUIT FOR—Adultery and Deser- 
tion— Delay ія bringing Suii—Permansnt Аћтону.] A wife brought 
a suit for dissolution of marriage on the ground of her husband's 
adultery and desertion. The desertion took place twenty-four years 
before the suit was brought, and ever since the husband had e his 
wife an allowance. Latterly his ciroumstances had ея im- 
proved. The Court gave & decree for dissolution, but in deter- 

ining the suitable amount of permanent alimony, it took into 

ideration the circumstances of the husband at the time of the 

desertion, and refused to give the wife the full advantage of the 
present improved circumstances of the husband. 


Выттни v. Narras ... А Ке .. Арр. 
DIVIDEND ... eee sie S m T App. 
Ses Арытитатвалтом OP Farars or DmcmAsxD. 
DOOUMENT . vis 


Ses DISPUTES виттеко.вт FAMILY ÀRRANGEMENT. 


, ADMISSIBILITY IN EVIDENOE OF кшш iis 
ove vs pp. 





See Аст ХХ or 1866. . . 
, PRIORITY OF REGISTERED OVER UNREGIS- 


Dw. ee E" rn vee .. App. 
See Аст ХХ or 1866, в. 18, or. 1, amp в. 50. 
———————, UNREGISTERED Зе Фу, .. == App. 
2 See Oowrmact. . 
DOOUMENTS aT ext т Г .. App. 
See Evren 


DOUBLE ADOPTION ids iis E 
See Hipu Wir, Coxsrzuoriok or. 


DOWER ix eee «xs 
See ManoxxpamB Law. 
` See Тлант AND Ата. 








ENOUMBRANOES .. oss App. 
Seq Аст VIII ор 1835, 
, RIGHT OF ORBATING ... 
Ses Guarwatt Tasusm or DzansHooM, 
ENHANOHMENT  .. ius $34 ise .. App. 
р See Вкнт. 
OF PUNISHMENT. See Роеныимт, ———. 
д RENT A - App. 


Seo PRESUMPTION oF Umrorx Bars. 


183 


69 


' 130 
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ENHANCEMENT OF RENT, SUIT FOE  .. .. Àpp. 
Ses Аст Х or 1859, s. 17. . 


ENQUIRY, JUDICIAL e as T 
See Recoamrsance TO кшир THs PRACA. 


EQUITY OF REDEMPTION, SURRENDER OF see iid 
Ses Мовталав вт оми or A Јогнт Нгиро Faurr, 


ESTABLISHMENT OF SMALE OAUSH COURT, RANGOON. 
See Baar, Олояв Court —. 
ESTATE. See Jom ——. А 
‚ FRACTIONAL SHARE OF AN ... 
See E ABULIAT, Д 
И —— ОЕ DEOHASED. See ÀDMINIMTRATION or ——. 
ESTATES, LARGE, PRE-EMPTION IN SALE OF 
See ManoumpAaxm Law, 
EVIDENCE .. 5 ess sis T .- App. 
See Ё.љсовитханов TO KEEP THR Рилои. 
See Variance BRTWERX PLAINT AND ——. 
—— — Cross- Examination — Witness for Defence. 
Tas Quim v. [енли Dorr ads vie eo App. 
— Documents Prisoner, Right of, on Trial.) А prisoner 
applied for copies of certain documents filed in Court, for the 
иран "9 Held, the Magistrate had erred in refus- 








is application. 

er Loon, J.—A prisoner ја entitled to have copies of all docu- 
ments for which he asks, and which he thinks necessary for his 
defence. And it is for the officer trying the case, whether Magis- 
trate or Judge, to determino at the hearing whether the docu- 

ments filed by die prisoner are or are not admissible es evidence. 
Ты тни маттык or тни Perrrion or Sum Prasan Pampa, App. 
Judgment in former! Suit admissible for Streagers.] Tho 
j t in a former suit against the same defendania in respect 
of same subject-matter is admissible, though not conclusive 
evidence against the defendants in a subsequent suit brought 

against them by other parties. 

Lara Ramerar v. Dzoxagaras Тктлвт T - 
—— — Partioeps Criminis— Refusal to semmon Witnesses for the 
^ Defence.) Refusal to summon witnesses cited by an accused, on 
oo poma of their being implicated in the charge, vitiates the 


and conviction. 
Ram Rganar Onowpnzr v. Вликив Вінартв e App. 
——— — — Record:— Conviotion quashed.] The pri were oon- 


vioted, under section 164 of the Indian Penal Code, upon evidence 


taken in another case to which the prisoners were not parties. 


The conviction was set aside, 








Ts тив маттав or tas Рат1т1ои or О. G. D. Berra... ^ App. 
Summoning of Witnesses for the Defence—Crimmal 
Procedure Code ( Aot V of 1861), s. 253.] It is the istrate’s 
duty to summon witnesses for the accused who can to the 


facta of the саво, and he ought not to determine beforehand what 
credit he will give' to their evidence. 

Тя тни MATTER от тна Petrriow or Млнтыд Onanpra 

Sma wee c ie s ТА .. — App. 


133 


148 


$56 


41 


148 


88 


59 


78 
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EYIDENOR— Wiixessas— Practioe.] 10 is not right for the lower Court 
to select five ont of twenty witnesses tendered for examination. It 
is the bounden duty of Judge to receive all the evidence ten- 
dered, unless the object of summoning a large number-of witnesses 
clearly appears to be to impede the adjudication of the case, or . 
otherwise to obstruct the ends of justice. 

RaxpHa* Mannar v. RAJBALLAB Paraman .._ рр. 10 


Wrongfal Admission of Hvidemce.] Where evidence, 
such as hearsay, is improperly admitted, the question for the 
Judicial Committee is whether, rejecting that evidence, enough 


remains to support the finding. А - 
Disap was by their Lordships of the reception 
the | aia Oourt of evidence which ought not to have been 


Moxvz Bro v. @ножгвл € s Wd» Lows 406 
; ADMISSIBILITY ОЕ — Reoard of Proosedings in Cal- 
outta Small Cause Court.) The summons book of the Small Cause 
Соате es Sy is agimiamble in evidence, though not signed by the 


. Tm Quuxx v. Naxve SrzxaAz sek Seat, А 
UNREGISTERED DOOU- 
See Аст XX or 1866. " m 
AS TO ADOPTION—Direat Evidence as opposed to 
сіт.) The Budder Ameen haring held an adoption proved, 
the Principal Budder Ameen, on appeal, reversed that decision on 
the facta. The case came before the Oourt on special epp 
and the decision then given was appealed to land, and 
' leave was given by Her Maj to appeal nst the decision of 
‚ the Principal Budder Ameen. decision of the High Oourt on 
the law was admitted to be good, but the Judicial Committee re- 
‚ versed the finding of the Principal Sudder Ameen on the facta. < 
Deeds th unregistered (registratidn not being compulsory), 
when proved by all the attesting witnesses, and against which there 
is no evidence on the other side, ought not to be set aside on mere 
suspicion of perjury and forgery. 
Karr ОнлиовА Onowpuer v. ВнтвонАнрвА BHADURI .. 601 
—— ——, OORROBORATIVR ssi — ... App 62 
See Aor П or 1855. 


‚ FALSE ... "m Ж 
See Powng oy Млатетвати. 


HBARSAY, ADMITTED UNDER THE CIR- 
OUMSTANOES—Lenacy—Act XXXV of 1858.] Where tho 
High Oourt founded their joan upon evidence which did not 
justify the conclusion, the J ial Oommittee reviewed the whole 
evidence, in order to ascertain whether the decree could be sup- 


ё 


ote 296 


On an inquiry as to the fact of lunacy under Act X X XV of 1858, 
any finding ‘as to the actual time when the lunacy began is beyond 
dis пы don of the judicial ates ing the enquiry. 

Whare the faot of lunaoy was айп! and the question was 
the date at whioh it commenced, the evidence of a ter in the 
чочо] as‘to common report for years in the vi as to 
the lunacy having been admitted by the lower Court, the Judicial 
Committee refused to reject it. 

The rule ав to admission of evidence laid down by Dr, Lushing- 
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ton in Uside Rajaha Rajs Bommaranze Bahadur v. Posamasamy 
Venkaiadry Naidoo followed. 
Asopuya Prasan Sina v. Umrao Віма ... - T 
EVIDENCE,IMPROPER ADMISSION ОГ... s App. 
See Еутонков оғ ÁOOOMPLIOES. Е 
OF AOCOMPLICES—Jadge's. Summing- Evidence 
of Accused s Bad Charaoter— [i Admusion of Evidence—~ 
ücharge of Prisoner on А pea Depositions.] 
Tus Quran v. Manna DRA Рав ... .. App. 
+—— ——————— ACOUSED'8 BAD CHARAOTER ... App. 
Sea Evipexon ог ÀOOOMPLICES. 
—————— PREVIOUS CONVIOTION—Kaifw.] A kaifut 
or report from the Record Office that A. had been convicted of 
a crime, is no evidence of a previous conviction. * 
Quean v. Suxixg Bazan es e 75.4 App. 
, SUFFICIENT e cae ate ... App. 
See W ARRANT, Issus or. 
; VARIANCE BETWEEN CASE IN PLAINT AND 
See Puatxt, ^ h 
EXEOUTION ЕА У re vis App. 126, 
See Аст ҮШ or 1859, к. 209. See Ооырномытан. 
See Paactriow 1s Нхкооттоя вт Hien Court or 
Шисвии ох ANOTHER Ооонт. See Bang ix Exmourrox or Dsorss 
PASSED WITHOUT JURISDICTION. | 
sss ose T - x 721 
See Supwxorrenpasor вт Hian Сопкт. | 
Aot VIII of 1869, s. 216—Limitahon—Aci XIV 
of 1869, а. 20—Noticee—Decree—Bond fide Proceedimgs.] The 
servico of a notice under section 216 of Aot VIII o 1859, 
made bord fide with a view to take further procoodings, is sufficient 
to keep a decree alive. The question in this case was whether 
service of a notice under section 216 of Act VIII of 1859 was a 
proceeding within the meaning of Act XIV of 1869, section 20. 
Manapasa Durga; Mantas CHawp BaHapUR v. Laxur 
Brat - ove ED eee S000 App. 
‘Sale—.Decree-holder, Purchase Бу] The mere fact 
of the dearee-holder having bid and purchased at the execution-sale, 
without having obtained the leave of the Court, does not, ipso facto, 
invalidate the sale. 
Iw тни MATTER OF VgugaPAH ÜBXTTIY .., .. App. 
OF COMMISSION гы i iz åpp. 
See Messu Prorits. 


























Бов Јогит Онрітірвр Риорявтү. See Аст УШ or 1859, 
кз. 206, 243. 
Instabasnt—Ltmitation.] The decree 
rovided that the amount should be paid in three instalments, and 
та defanlt of payment of one instalment, the decree-holdér was em- 
"ered to execute his decree for the whole amount. When the 
instalment for December 1865 fell due, the judgment-debtor paid a 
rtion, and obained an extension of time up to December 1868. 
n application on 21st September 1869 for execution of the dearee 
for the instalments of 1866 and 1867,—Aeld, that the instalment 
for 1866 was not barred by lapso of time. 
КапаннА Cnaxpna Sana v. -Oarp ALI e. Арр. 
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EXBOUTION OF DECREE—Justalgent-bond—Cause of Action.) In 


execution of a decree, seven out of nine judgment-debtora, with - 


the consent of the decree-holder, filed an instalment-bond, agree- 
ing to pay the amount of the decree with interest thereon in two 
instalments. The decree-holder neglected to take ны to 
keep alive the decree, and his application to execute the decree was 
dimilowed. In a suit brought by the decree-holder against the 
persons who hed executed the instalment-bond for the amount of 
principal and interest due thereon,—held, that the suit wes main- 
tainable, 
АянтАнАвт Coownnrr v. JaHgmswaz КомлЕ — ... — App. 
—————————— Interest on Costs—Procedure.] The 
Court in executing a decree Пак no power to allow interest on costa 
when not mentioned in the decree. The proper course for obtain- 
ing such interest is to apply to the Court which passed the 
decree to amend it. 
Unrorrussissa v. Morax Ian Вокат  ... .. App. 
—————— Release of, Deeres — Coasideration— Act 
VIII of 1859, s. 206.] А. had obtained a decree against B., Q., 
and D., in execution of which the Sheriff attached certain property 
belonging to B., О., and D., who were carrying on business in part- 
nership, Ie proper met sold, and the proceeds paid into Oourt; 
and by order of Court, А, received a sum in part satisfaction of his 
decree. Subsequently A., at the request of B., and without re- 
oeiving any consideration, gave him a letter in Бедра, рагроніое 
to be в release to him of the remainder of his but 
adjustment was not made through the Court A. afterwards applied 
for execution аар оао a O 
tion-was refused, the Oourt treating the letter as a release. А. ар- 


pealed. Не, on appar one the letter was not a release: there | 
ri 


was no consideration The adjustment of the decree should 
have been made through the Oourt or certified to it in gooordanoe 
with section 206, Act of 1869. . 

Вновлм Mouax Влнивзии v. Sano CHARAN BrakAR 


—— OF HIGH COURT 
| See Luntation Act, 8. 19. 


ЕХ-РАВТЕ DEOISION ose m eoe 
Ses Aor VIII or 1859, ss. 111, 119. 


FAOT, CONOURRENT JUDGMENTS ON 


See Оомриоюяи. 


——-, DISPUTED— Concurrent Decirions of Coxrts below.] Where the 
Court of Appeal in India concurs in the finding of the Court of first 
instance on a question of fact, the Privy Oounoil will not disturb 
that finding, unless satisfied, beyond all reasonable question, that 
there was some miscarriage in respect of the principle on which 
the decision rested, of & presumption to which too much weight 
was given, or of something as to which the Judicial Committee 
could see there was & principle involved which ought to be set 
right for the guidance of the in other cases 

QABINDSUNDARI Рив v. Jagapampa Dani 


FALSE EVIDENOB.. .^.. ^ m 
See Ромки ор MAGISTRATE. 


FAMILY ARRANGEMENT. See Disruras беттіао вт —. 


FILE OF COURT, RESTORATION TO avs ... App. 
Ses AznrrTRATION, Кағивкиси TO. 





Page 


168 


74 
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FORDABLE, MEANING OF .. 
See REGULATION XI or 1826, в. 4а Or. 8, 
FORFEITURE OF RECOGNIZANOE—Recognizance to keep the 
Peace.) On the application of A., в recognizance was taken from 
B. that he would keep the peace for six months under а penny 
of 500 rupees. Before the expiry of the poriod, B. assa 
Held, that there was a forfeiture of the а 
ЈАНА Bax v. ботввхмымт .. Арр. 
FRAOTIONAL SHARE OF AN ESTATE sss 
See KABULIAT. 
FRAUDULENT ASSIGNMENT 
р See Нихро Woow. 
FRESH PROCEEDINGS AFTER DISCHARGE .. App. 
* See Овтытяаг Рвосарови Сори, ss. 68, 226, 404, 435. 
FUNCTIONS OF  ORIMINAL  OOURTS, See Oznuuwan 
Covgrs, Fuscrions or. 


RECEIVER. See Reontven, Fuxcrions OF, 


FUTURE MAINTENANCE, ATTACHMENT OF 
See Аст VIII or 1859, sa. 206, 248. 


GAMBLING, REOOVERY OF NOTES LOST BY 
‘See Твотвн. 
GHATWALI TENURES OF BEHRBHOOM—Right of creating 
Encumbrances.] A twalin the District of Beerbhoom is not 
Боре to grant a lease of the whole or а portion of his ghntwali 


erpetuity 
Ghetwal teuures in Beerbhoom are grants of land by the Gov- 
Кез to individuals for the ce of certain police duties. 
These tenures are heritable, but the incomes arising from them 
cannot be charged or encumbered by the ghatwal in n possession 80 
as to bind his successor. 
G. Gzamr v. Banan Dzq 


GOMASTA ... ДТ T see - ... App. 


See Act X or 1869, в, 24. 

GOVERNMENT, RIGHT OF ... App. 
See Requnation XI or 1825, в. 4, cL. 8. 

GRIEVOUS HURT . . oo. App. 


See Canam at PaooRDURE ори, в. 273. 
GROUND OF REVIEW. See Ruvinw, Grouan or. 


SUIT, SHIFTING OF Я 
See VARIANCE BETWEEN PLAINT AND Evrpxmor. 


GROUNDS OF APPEAL, NEW POINT NOT TAKEN IN, App. 











See Нілро Law. 

ENHANOEMENT iss m ss App. 
See Вант. 

SPECIAL APPEAL .. x 2v App. 


See SPACIAL ÅPPIAL. 


HABEAS CORPUS AOT 
See Hanxas CORPUS AD SUBJICIBNDUM. 
- AD BUBJIOIENDUM —Jurüdiction of High 
Court— Power іо issus Writ iato the Mofusril— Habeas Corpus Aci, 
81 Car. ІІ, с. 2—Regulaton ПТ of 1818—Act II of 1858— Act 
XXXIV of 1850—18 George ПІ, c. 63, з. 38—37 George 111, 
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в. 142, з. 8—21 George III, в. 70—3 $4 Will. IV, о. 85, s, 43.] 
A Mahomedan subject of the Crown was arrested in Calcutta, ` 
taken into the inofuseil, end there detained in jail, under a warrant 
of the Governor-General in Council in the form prescribed by 
Regulation IIT of 1818. Held, that such arrest and detainer were 
not acts of State, but matters cognizable by a Municipal Court. 
Mud = application to the High Court to issue a writ of habeas 
бе ерове а Huropean British subject) of the 
{и ыш, е Supreme Dee DN) Ronee i dave пш 
ebbe Euri and that the same 
р continued to the High Court, Regulation ПІ of 181 
licable only to natives ond those subject to the ето 
the Provincial Oourts. Twas posed coder 47 (leone 
с. 142, в qn Чет Т. 63, s. 38. лы ллы 
a logislative authority saving fal power in that behalf. - Con- 
sidering the circumstances under wish it was enacted, Act III 
of 1858, which extended the effect of that Regulation to Calcutta, 
was not «lira vires. 
As the n against whom the writ was applied for had acted 
under Ma erica ener of the diei as in Council, the 
- Court would not direct the writ to issue. 
Ія тнв Marra or Амал Kuan T sii .. 392 


, HABEAS CORPUS AD SUBJIOIENDUM-— Regulation IIT of 
1818—Act XXXIV of 1850—Act LIT of 1858—8 § 4 Will. I 
c. 85, з. 43.— A — Prerogatice — A — Detention — War- 
rat — Arrest.] the power of a Judge of the High 
Court to issue a writ of Aabeas oorpxs, and assuming the right of 
"nen against an order refusing such writ, kald that, it appearing 
the prisoner was in custody under а warrant in the form B. 
soribed by tion ТП of 1818, the detention was err e he 
deteation. to legal need only be covered by an eo 
warrant of the Governor-General in Council in the form Based: 
without regard to the lawfulness of the arrest. The Regulation is 
not confined to prisoners of war or forpigners held in confinement 
for political reasons. 
he substance of Regulation III of 1818 was aa 
enacted by Aot X X XIV of 1850 and Act IIT of 1858, and there- 
fore as the result of these later Acts alone the detention would be 
legal, These Acts are not contrary to the powers conferred on 
the Indian ture by 3 & 4 Will. ТУ. c. 86, s. 43. 
Тя тна Marrer ог Amase Кнах 469 


HARBOURING OR SHELTHRING THH SERVANT Or AN- 
OTHER... .o 107 
See Mastae AND Вввтант. 


HATOHITTA is m sve m es. 160 
Ses ТлыттАттон. 


HEARSAY EVIDENCE ADMITTED, - See Етгоимов, HEARST. | 


HEIR OF HINDU WHO HAS DISAPPEARED .. App. 16 
See Ниро Law. 


HIGH COURT. See Рвдоттов DX Éxscuriom вт —— or Оковки ор 
ANOTHER COURT. 


See Воривгиткирвиси BY ——. 


———-—————, HXEOUTION OF DRORER OF scs .. 62 
See Liurratrion Act, я. 19. 
‚ JURISDIOTION OF 5% 5 .. 392 


See llangAs CORPUS AD BUBJICIBNDUM. 
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HIGH COURT, POWER OF, TO 18808 WRIT OF MAIN- 
See Mainpzias, WRIT or. 
HINDU LAW E S aw Ses ie vas 134, 565 
See Pantirion, See Vantance BXTWA3S DLAINMT AND 
Ё+үтокнов. | 


Maintencnoe—New point not taken in Grounds of 
Appeal] A Hindu kept а Mahomedan mistress, and by suc 
conduct compelled his wife under her religious feeling to leave 

the house. She wont and resided with her mother, and continued 

to live in chastity. Held, the husband was bound to give main- 
tenance to his wife. 

Lara Gonrwpn Prasap v. Dovrat Bint... .. App. 86 
Next Heir of a Hindu who has disappeared — Cause of 
Acton— Declaration — Limitatig.] A., a Hindu infant, disappear- 
ed and had not been since heard of. Ina suit brought, within 
twelve years from the date of his disappearance, by the next heir, 
for a declaration of right, and alleging waste by those in poeses- 
sion, and an apprehension that, ff the infant should not return 
within twelve years, he (the plaintiff) would be barred by tho 
Law of Limitation, Ае, that there was no cause of action. 

Quau Das Nao v. Marina Naa sie .. App. 16 
Purchase by a Widow for ons of her own Relations— 
Benami—Practice—Issus.] A step-son made over property to 
his step-mother for her support. Out of the produce she bought 
properties for her nephew in the names of other parties. Held, 
under the circumstances, that the purchased property, on her 
death, went to the nephew, and not to the step-son as heir of her 
husband. 

Although the defendant, by his written statement, denied the 
fact of the purchases being with the widow's money, and it was 

roved that they were made with her money, Ае that this 
Fid not remove the plaintiff the burden of proving that the 
purchases were made benami fr her. 

Ваза ОнамоваМАТТН Hox v. Камат MAZUMDAX ... .. $08 


—— MARRIAGE өз - - tee e. 243 >» 


See JURISDICTION. 


———— WHO HAS DISAPPEARED, NEXT HEIR OF App. 16 
See Howy Law. 


——- WIDOW E n one e .. App.. 101 
See LunraTION. | 
Fraudulent Assigument —HigM of Widow in Pro- 
perty of her Husband—Aocumulations.| A Hindu, В. O., died 
possessed of considerable property, and leaving five sons. Óne of 
them died leaving a widow, B. She brought a suit to recover her 
husband's share in В. Оа estate, together with the profits thereon. 
The suit was conducted by G. R. large amount e due to 
him for costs. To secure this, B. executed a bond and warrent of 
attorney to confess judgment. The suit failed. In order to obtain 
the means of bringing вто ег suit, B., by deed dated 4th April 
1869, assigned her interest in the estate in the right of her husband, 
and all benefit to be derived from the suit to be instituted, to G.,— 
one half absolutely, the other in trust to retam thereout what he 
might advance tó her for maintenance nud for the costs of suit 
with interest at 12 per cent, and to pay her the residue. In 
November 1859, G. by deed sub-assigned to H. B., in consideration 
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thai H. B. should undertake the msintenanes of В. and the ma- 
nagement of the suit, retaining only five-sixteenths out of the eight- 


sixteenths wp to him (@.) absolutely. On 19th August 1861, ` 
a tled 


B. obtained а decree in the Supreme Court declaring her enti 
to the scoumulations on her husband's ane-fifth share in the estate 
of his fhther, В. O., and to all profits made on such accumulations 
since her husband’s death. September 1861, G. R. caused 
judgment to be entered on the bond and execution to be issued, 
and the Sheriff seized and was about to sell B.'s intereat in the 
estate of her husband. Thereupon, B. being entirely without 
means, Р. В., brother of Н. В., paid off G. В., and in considera- 
. tion thereof took an assignment by deed dated 18th Decem- 
ber 1861, in the name of one I. 8. from B., of five-cighths 
of the half-share reserved to her by the deed of 4th April 1859, 
but subject to the assignment by that deed to G On 20th 
December 1869, Rs. 84,685 were paid into Court as B.'s husband's 
share of the acoumuletions on К. O's property at the date of his 
death, and Rs. 1,656,256 ав the profits made thereon since her 
husband's death. Р. В. now sued for a declaration that the deed 
of 18th December 1861 was binding upon B. and the reversionary 
heira, and for nn order that tho precise amount due to him be 
ascertained and peid to him ouf of dia onei paid mto Court. 
At ава bs nd his claim against the Rs. 84,685, ed 
groun t he could not prove 1 necessity on the part 5 
when she executed the араа Held, the deed could be 
supported only so far as it charged the profits made since R.C.'s 
death with the repayment of the Rs. 12,500 sdvanoed with interest 
at 12 per cent. P. B. was entitled to have that amount paid out 

of the Ra. 1,065,255 in Court. 

A Hindu widow is entitled absolutely to the accumulations of 
fnoome from her husband's estate. : 
PasuALAL Bran v. Semar ВАМАВОНОАЕЕ Das... en 


HINDU WIDOW Right of Widow in Property of her Husband— 


Allegations of U) ] Great da on of Money out of 
Court,] A decree was made in fav of К. a Hindu widow, 
in a suit brought by her against B. C., which declared that she 
was entitled to one-fifth share of the accumulations of the estate 
of the father of her husband from his death to the death of her 
husband to be held by her as a Hindu widow, and to one-fifth of 
the subsequent accumulations absolutely. Execution of the decree 
was taken out, and the sum to which K. was declared entitled 
was paid into Court by B. О, in March 1809. Macpherson, J., 
in delivering judgment, ressed a doubt whether the suit was 
ht for the benefit of the plaintiff, and stated that he would 
er any application to protect any right the reversionary 
heirs might have in the amount recovered by the plaintiff. . No 
- steps, however, were taken by B. С. by suit or otherwise, to 
user us cual евна hairs in the sum paid into 
urt, but on K.'s applying, in March 1871, to have the money paid 
to her out of Court, B. О. on behalf of himself as revermonary 
heir, filed an affidavit in opposition to K.'s application, Veri 
her on information and ef with leading an immoral life, an 
of having assigned half the amount in Court to H. 8., and-exprees- 
ing his apprehension of waste, and that if the money were allowed 
to be en out of Court, it would be lost to the reversioners. 
ne that K. was entitled to have the money paid out of Court 
to her. ` X 
BiswamaTE ОнАнрвА v. Enaxrauaxi Dax 
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HINDU WILL, CONSTRUCTION OF—Power to adopt— Double 


Adoption—Decinon of Appeal Beuck how far binding.] The 
decision of an Appeal Bench of the High Court upon a point of 
law, or the construction of a document in the case before them, 
is not necessarily binding on a single Judge of that Court, where 
the same question again arises in another suit before him, 

A Hindu testator died leaving a widow, and leaving also a will 
which contained the following clause:—'* My wife is supposed to 
be pregnant with ohild; if а daughter be born, she wil in that 
oase adopt the twain mentioned balow (the plaintiff and one 8. a 
and whatever property there shall exist, consisting of moveable 
and immoveable, my executors shall divide into three equal shares, 
and give the same to the daughter and adopted sons on their 
attaining the age of majori . @. died. No child was borno 
by the widow. The plaintiff, having attained his majority, brought 
a suit for declaration of his title, ing that he had duly 
adopted under the will; but that, whether he had been adopted 
or not, he was entitled under the will to & share in the moveable 
and immoveable property of the testator. No valid adoption 
took place. 

Held that there was no gift by implication to the plaintiff The 
testator only intended him and d G. to take under the will in the 
event of their being adopted—Prosonomoye Dossee v. Dosemoney 
Dossee not followed. 

Annua: Онавак Онояи v. В, M. Dasuam Dasr 


HOLDER FOR VALUE BONA FIDE aie et 


See Troven. 


See ГлыттаТТОМ. 


HOMIOIDE, OULPABLH  .. ges ate e Àpp.. 


See Riormma. 


HYPOTHEOATION ... s 


See Маномирам Law. 


IDOL, SUIT FOR TURN OF SVORSHIP OF 


See Олова or ACTION. 


ILLEGAL CONSIDERATION sss ais DES 
Seo 'Твоүив. 
IMPRISONMENT, RIGOROUS va e ius App. 


See Роминыемт, ЕМНАМОЕМЬМТ OY. 


IMPROPER ADMISSION OF EVIDENCE  .. e App. 


See Evrpxxam ок ÀOOOMPLICES. 


—— — — MEANS 


See Аст УШ or 1859, в. 972. 


INFANT APPELLANT COMING OF AGB .. 


See PRACTIOR. 


INJUNCTION, INTERIM ... 


Sea Jourr Uxorvinap Раоривтт. 


` See Cronan PROCEDURE Copa, бл. 69, 404. 


INSOLVENT AOT, в. 24 


See Duvoarr or Tiru-pawps. 
COURT—Abatement of Suit—Representative.] Pro- 
ceedings in the Insolvent Court dp not necessarily abate by the 
death of the party who institutos such proceedings. There is 


- 
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nothing in the Indian Insolvent Act, or in the rules of the Oourt, 

which prevents the Commissioner from allowing the proceedings to 

be carried on by the representative of such deceased party, he 
being interested in them. 

тни Marree or RAMBABAK wisane, Внижн Partu v. 

Уанкт Рвляар, AND Brawn Hauxax Aur о. Jawxi Prasan 


INSOLVENT OOURT—Discharge— Dismissal Patition—Jeris- 
diction.) When an insolvent has obtained his arge, a Oom- 
missioner has no jurisdiction on the application of some of the 
creditors to make an order dismissing his petition, and orderi 
the estate and effects of the insolvent in the hands of the Оо} 
Assignee to be made over to certain persons on behalf of the cre- 
ditors. The petition being dismissed, the property re-vested in 
the insolvents. e жес 

+ The Court ж passed the order d'xmissing the petition, 
finding that such order had been obté vod pud erem die 
sot aside the order. P 

„Ти тни MATTER oF THE Parrriox or assanar Mosse А 

———————— POWER OF — Application to withdraw Pe- 
Hiox.] The Insolvent Court has no power to allow an insolvent 
to withdraw his petition of insolvency, on the ground that he has 
made a compromise with his creditors. Where, however, the Court 
is satisfied thet all parties concerned desire to take the matter out 
of the hands of the Oourt, it will dismiss the petition, even though 
there isno ground arising out of the facts of the case vis de 
petition should be dismissed. : 

Is rus» Marraz от PraxicHAND Муттяа .. one a 

— FIRM—Cldims of European Assistants and Native 

Establishment and Workmen.] 








Ix тна маттив ог РАвки Prrran s .. App. 
INSTALMENT 248 Р acs e App 
Р See Exsovriom or Южюкин. 
— BOND ves m" is App. 
See Ёхистттон ох Doras. | 
` INBSUFFICIENOY OF STAMP 2s See . — App. 
See Sram. 


т f rail» ay de a sas a oy ae luis? 
A cargo, consisting о way ers, Was y the plain- 
tiffs in the Шр Hetmdhal from Geography Bay to Calcutta, and 
expressed in the policy to be warranted from all risks, except total 
logs. ` In ap ше Бе Гору ы ar of ары on 
the 30th April, vessel grounded on the Rungafulla Send, 
heeled over, and lay imbedded in the sand. Endeavours were 
made unsuccessfully to get her off On May Sth, mag te surveyor 
inspected the reported that, considering her position, 
the state of the tide at that season, and the expense of getting 
her off, it was unadvissble to go to further expense in domg во; 
and that the сол ee would, in all probability, amount to 
much more than the e of the ship when repai:ed. Some of 
the sleepers had been then jettisoned, and the surveyor recom- 
mended that the vessel and о should be abandoned and sold by 
public auction to the highest bidder. Attempts were made, but 


unsuccessfully, to get some of the cargo off, and the sleepers were, 


of such & ity that they would not float. The consignees, ac- 
cordingly, Фу the ship and cargo to be sold by pubs: guction 
` in Calcutta, on 12th May. No notice of abandonment was given. 
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Morus rud дна realized the sum of Rs. 460. The puroheser hired 
began ы, do быр ship; he unloaded 78 sleepers in 
all On 14th May, floated off and came ap ie river, 
with the reat of an Me Proving not to во much 
as was ея Held, that there was not such я total 
Іова the cargo as entitled the laintiffs to recover as for а total 
108 without giving notice of abandonment. 
Tax Kast bran Harzwar Company v. Tos AUSTRALASIAN 
lmsunaxom Company. 
INTEREST ON ARREARS OF RENT—Act x of 1859, 4 г. . 29] т 
is in the discretion of the Court to allow interest on arrears of rent. 
Bazan Sarryamanp Guosax v. Zaum Socpar .. — App. 
COSTS see е $a .. App. 
Ses RixzovT[oW or Drom. 
INTERIM INJUNCTION 
See Jorr Онргтірир Рворивтү. 


INTERPRETATION 
Ses DrspurES Sarria BY FAMILY AxBANOMIEAT. 
INVESTIGATION, LOOAL .. 
See Aocasriom. 
—_—_—_ o aes - .. App 
See Mesan Prorrrs. 
INVOCATION OF WITNESSES TO PEE- BERTORS DEMAND 
See Мьномарам Law. 


—— 





See Onos. 
See Reautation XI or 1825, в. 4, on. 3. 
———— IN A NAVIGABLE RIVER, RIGHT OF АПАҢЫН 
PROPRIETOR TO m ie 
See Reavcation XI or 1895, в. 4, GL. з. 


See Hiv Law. \ 
——- OF WARRANT. dca e 
See Praixr. 


—— —, RAISING, DURING THE HEARING 


See Tirus, Burr ror DazorazaTION or. 


‚ SETTLEMENT OF. 
See РвАоттою. 


JOINDER OF PARTIES 
See Кият. 


JOINT DEBTS ois б te “> .. App. 
—— | Whee рор el Vei be esses he esate 





There was no sufficient proof of а family or local custom that 
the descent of the zemindari, the subject-matter of dispute, was 


regulated by the rule of primogeniture. 
Amarr Матн Онотрнвт v. Gauri Матн Оно=рнт 
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JOINT HINDU FAMILY. See MORTGAGE BY ONE OF A—, . 
—— — PROPERTY.. E .. 655 
See VAXIAXB пяти жик Prist asp Ёттрииси. ; 
——— UNDIVIDED PROPERTY —Erecxtion of Decreo— Interim 
i —Partition,] A. obtained a decree ү lp В. and others 
dus) on & title of Аа, ш шеш, ч Карн of ш. 
undivided of a dw -house, to the moiety o: 
м [3:5 alleged he was jointly entitled, and that he 
ios Oeo ín Lo pese On поо obtain 
rum of decree, О. brought а suit, alleging that A. had 
obtained no title under his purchase, and praying for partition of the 
property. On Шр энени for“ an interim injunotion to restrain А. 
eouting his decree pending the partition suit, the Oourt 
granted the application. 
AxamrsATH Dar о, Масктитовн З .. 571 
JUDGE OF ANOTHER SUDDER COURT, RRFERENOE TO. 288 
See Pracrics. : 
JUDGE'S SUMMING UP T : go .. X App. 108 
See Еутринов or Аосомрілаиз, 


JUDGMENT IN FORMER SUN ЕВ PYR STRAN- 
GERS 


- 69 
Sse Evmaxos, : 
———.———», REVIEW ОР... eee oy #5 .. 648 
See Оомрвомии. 
JUDGMENT- ees earn VIII of 1000, n Еру 
judgment-debtor, in receipt of а monthly sti is 
pin ашаа do dar section 273 of Aot 
of 1869, unless he submits to place that stipend at the disposel of 
the Court, that provision ma) the made for setisfsotion'of the debt. 
Nawan ÁSDUTDOWLA Homar Kuas v. НАмгивло- 
DOWLA Авар Kuan, А 
JUDGMENTS ON FACT, OONOURRENT ... T „. 648 
See OoMPROMISB. d 
JUDICIAL ENQUIRY App. 148 


See RaooqmxAXON то xr THE Puce, i 
—-—— POWER OF MAGISTRATE ae e cx 94 
Ser OrnanaL Рвосарсвв Cone, se. 62, 404. 
———— —- RRPARATION. See Вот вт Wira ғов ——. | 
JUMMABANDI PAPERS .. tas aje . App. 6% 
See Aor П or 1855. 
JURISDIOTION. See Вага rx вот or Овсвив`‘ РАМИРО WITH- 
our ——. 
ИУ ... — 1834, 141, 177, 810, 223, 614, 717, 731 
See Равтгтом. Ses Олсав or Action. ев Saran. 
Oav Covens, Режагоинот Towns. See рае 
Oounr. See Borrower Воир-ногрив, See Аст XI 
or 1859, в. 11. See Ворявгжтахрниси вт Hran Court, 
.. App. 11,19 99,115 
See Acr XXVI or 1867. Sea Daxaars, Burr ron. 
Обтытилт, Ржоаирова Cops, в, 273. 
——— — — Civil Swit— Aci VIII of 1859, з. 1— Hindu San 
A sult for a declaration that an alleged Hindu 
favi] emit of a dvi satur, und wil Hein o ordinary 








rtm Рая v. РвднтАр Онлирвл Gross ... . 248 








— 
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JURISDIOTION— Civil Swit—Act VIII of 1359, s. 1— Objection 


raised for the first time im Special al— Batwara— - 
tion ХІХ of 1814, г. 20.] ВесНов 20, tion XIX of 1814, 
which says, “ the determination of the Board of Revenue or Board 
of Commissioners on the paper of partition shall be ined refers 
to those questions only which can be legally determined by the 
revenue authorities, and will not prevent n regular mit being 
instituted to establish п right and title to the land, which в party 
has lost by а batwara, notwithstanding that the plaintiff may have 
failed to make his objection before the Collector within fifteen days 
as required by clause 2, section 4, Regulation ХІХ of 1814. There 
is nothing in the batwara law or m any other Regulation to prevent 
the Civil Oourt from entertaining a suit for the declaration of the 
plaintiff's right to a larger share than that recorded in his name 
in the paper of partition. 

An objection urged by the respondents for the first time in 

ecial appeal—that inasmuch as it was the pena own fault 

t he did not appear before the Oollector and make his objection 
in time, his suit, which is one merely for declaration of title, and 
therefore is in the discretion vested in the Court by the 15th sec- 
tion of Act ҮШ of 1859, ought not to be entertained—was not 
allowed. 

Where a batwara had been made, and the plaintiff had had a 
specific share allotted to him, but which shere was less than his 
proper share in the estate, and the plaintiff brought his suit against 
the co-sharers generally, without specifying in whose share the 
quantity he had Јов was included, а the Court could, in such 
suit, declare the plaintiff's title to the same, treating him asa 
shareholder to thet extent only in the patta in which it may have 
been included. 

Вринонв v. Рпҥш, Оно”ронву ... E dis ... 

‚ REOALL OF CERTIFICATE GRANTED 

WITHOUT Ves cis ES M .. App. 
See Аст XXVII or #860. 


Reoorder of Moulmein— Amherst.) Under ActX XI 
of 1863, the Recorder of Moulmein has no power to order execution 
to issue on в judgment of the late Court of the First Class Assistant 
Commissioner of the District of Amherst, у 

Ix THE MATTER OF THR Ратгттоя оғ Rraw Param... App. 


Small Cause a A suit, the object of which 
is not only the recovery of money due upon a bond, but also a 
declaration of the plaintiffs’ lien on the property mortgaged by the 
bond, is not cognizable by the Small Ceuse Court. 

Вам Маватам Моокынгии v. Витылтт Baxana Dan App. 


Swit for Land—Letters Patent of BUE Coxrt, | 
ol, 12, Construction of.] Under clause 12 of the Letters Patent, 
the High Court hes jurisdiction to entertain suits for land, whether 
the land is situated wholly or in part d the us limits of 
its ordinary original jurisdiotion, leave of the Court ing been 
first obtained in the г саве. in: 

В. М. Јладрлыва Dasi v. B. M. Papawan Dasi... 


OF ASSISTANT MAGISTRATE 
See ОлїытнАт, Courts, Funorioms or. 


CIVIL COURT ... "m ET 
See Drotazatory Dzcunmm. 
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JURISDICTION OF ОГУП, OOURT— Sw for Possession] A 
Civil Oourt alone о АРЕНЕ 
recover possession of land with meene protean ош who is 
to be in possession ая a trespasser the defence set 
сү d cement oF part of Co lara: eie d dant has a per- 
manent ryoti tenure. > 
Ham Матн Das v. Внипси Aswur AII „. © « App. 118 
OOLLECTOR ais ie 1 
See Аст VI or 1862 (B. 0.), ss. 9, 10, 11. ы 
HIGH COURT E vis .. 892 


See FLAnmas Совеов AD SUBJICIEKDUM. 


— ———— MAGISTRATE- Criminal Procedure Code 
(Acts X XV of 1861 and VIII of 1869), зг. 180, kee The 
acoused wes before & ty Magistrate with an offence 
under section 481, Penal Code. The Deputy Magistrate examined 
the complainant, took bail from the phi epg ie apc i 
the complainant’s witnesses, although present, and delayed the 
investigation unnecessarily for a long time. The Magistrate of the 
district then called for the proceedings, and, having looked at them, 
considered that there was no case for the interference of the Crimi- 





Held, that the Magistrate was not only competent but bound to 
discharge the prisoner, if his conclusion that no offence was made 
out was correct. 

But held also, that the rgo pena conclusion was -wrong, and 
that the act com lained of, if true, did amount to an offence under 
section 481 of the Penal Code ; pe eee the Magistrate's order 
was set aside, and further enquiry ordsred Я 

NiAxATULLA о. Gopan ВАНА. — .., App 6 


мА SESSIONS JUDGE 
— Act (XX of 1866), s. 95.] The Sessions Judge hes 
ction to try a case of abetting personation of a witness 
s of Assurances, undér section 96 of the Registra- 
tion Act of 1866. 


The word “ instituted” in that section should be construed to 
mean “ commenced.” 


Ти» Quouan v. Sreogoram Das ... es Е .. 699 
KABULIAT—Freotional Share of on Estate—Rent paid to Co-sharer 
Я ky— Specification of Boundaries in Kabuliat—Aot X of 


9, г. 2—Patta—Teader of Patta.] idi roprietor of а fractional 
bie of an undivided estate may sue to obtain a kabuliat from the 
ryot, without making his 'oo-sharers parties, when there is no dis- 
pute as to his share, and when the tenant has paid him rent sepa- 

. rately for his share. 

The want of specification of boundaries in a kabuliat is no ground 
Tor pres к par when all the particulars of area ` 
uired by section 2 of Act X of 1959. 
e ыо em late Court ought not to have entertained the 
objection of the defendant, that no patia had been tendered before 
the institution of the i as the objection had not been taken 
before the first Court. at issue was not essential to the right 
determination of the suit проп its merits. 
RauxaTH Raxurr v, Caa Hani Bavra m ... 866 


on oon E on s. App. 151 
See БүтрЕнсЕ or Ришугоов Conviction, 





LESSEE. See Lisson amp 
LESSOR AND LESSER — Toate Breach of Covenant to i Lessee 


» GENERAL INDEX. 


LAND, DECREE FOR, UNDER A COMPROMISE ... App. 


Sea Аст or 1861, s. 37. 


———, MEASUREMENT OF 


See Аст VI or 1862 (B. 0)» 9. 


Sse JURISDICTION. 


LANDLORD, ASSIGNEE OF i " e App. 


See Аст X. ох 1859, s. 24. 


AND TENANT € vis App. 
Sea ІлыттАттон Act, 8. 1, cr. 12, 


Adverse Possession—Limitation— 
Onus Probandi.] The plaintiff purchased а meura from the 
prietor in 1869, а now sued to obtain possession from the d d- 
ant, who was ‘proved to have held under a ticca lease down to 
1866, and who now claimed to hold under a mokurrari lease, which 
he said was granted les: the former proprietor in 1859. The plaint- 
iff failed to poe possession by his vendor within twelve years 
of suit brought, and therefore the Courts below dismissed his suit. 
On па appeel, it was held thet the defendant, before succeed- 
ing on the question of limitation, ought to have shown that the 
plaintiff notice of the mokurrari title setup. The case was 
a back to the Conrt below to try the validity of that title. 
Dnaxvx Drar Sing о. Garr Зіка m ... — App. 





LEAVE TO APPEAR AND DEFEND - e 0 App. 


See Bouts ов Excuaxam Aor. 





id Possession — Measure of 2s.] In a lease for а period of 
ears, without payment of oe into between A. 
and B. А . bound by the covenant :— In the 
Кош of B. not bei Ie Rear o) of the leased 
«А, will have to бай i tho таре of Hane т 
“maksan (1098) shih ens e put in consequence." 
failing to put B. in possession of the premises Sool ee in ii 
lease, B. brought а suit against the party in poeseesion, but failed 
to recover possession 
In а suit by B. against A. for reoovery of damages for breach of 
contract, m the amount of damages at the expenses he 
had to inour in the suit for ion, and also the whole of the 
profits which he expeoted to derive from the lease, held that the 
plaintiff was entided to recover only nominal кд. 


Kuaaza Маномир Isa Kuan v. Banoo Клино Lar. App. | 
LETTERS PATENT, cr. 12... 


See Caves ор Асттон. 


; CONSTRUCTION OF 
See JURISDICTION. 


LIABILITY OF MORTGAGEE IN POSSESSION... App. 
See Ruauration І or 1798, в. 2, 

——————-——— SURETY FOR COSTS Бы, ste App. 
Seo Suam. 


LICENSH. See BnavamrER-HoUss Licenss. 


See Mangouxpax Law. 
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LIEN FOR DISBURSEMENTS AND WAGES el 4 828 


See Воттоывт Вонр-ногрив. 


LIGHT AND AIHR—fPrescription— Easement.] In а sult for enforc- 
ing the removal of an obstruction to the ll right of the 
plaintiffs to the light and air through certain in a room of 
& house contiguous to the house of the defendants, it was proved 
that the pleintiffs had purchased the premises in 1847, and that 
the building of the room, in which the windows in question were, 
had been subsequently commenced in 1849; and the Judge of the 
Court below found on the evidence that the room and windows 
had been completed, and in use for a period of twenty years prior 
to the date of suit, May 18th, 1870; that the plaintiffs had enjoy- 
ed the light and air through the windows for & period of twenty 
увага without any interruption by the defendants; and, it being 
proved that the defendants building obstrnoted the light 
and air ing to the plaintiffs! windows, he granted an injunction, 
commanding o defendants to take down so much of the wall as 
rose to the height of more than five feet above the level of the 
plaintiff’ floor, and i them, the defendants, from conti- 
núing their building above the height of five foet. 

Held, on appeal, per Oovan, ©, J.—By the English law before 
the Prescription Act (which is the law governing the case), the 
presumption of a grant, in the case of а claim to the access and 
use of light for a building, was a presumption of fact, the presamp- 
tion being founded on the consent or acquiescence of the owner of 
the servient tenement. Acquiescence implies knowledge, and 
knowledge may be presumed where the owner is in possession. 
There must be knowledge for twenty years, at any rate; if the 
knowledge were for я lesser period, whether there was a grant would 
be а question of fact, and no presumption could arise. The ques- 
tion of whether or not there was knowledge is one preliminary to 
the consideration whether or not a grant ia to be 

Heid, on the evidence, that there had been no know on the 

of the defendants during the wide time, and therefore there 
not been а twenty years enjoyment of the light and sir with 
Aheir acquiescence, 

- Held, per Мавжвт, J.—The presumption of a lost grant is one 
of fact. An unin ted user for twenty years would be evi- 
dence from which, taken with other ciroumstances, it might be 
inferred that a grant had existed. 2 

No “равеяйа” or "submission" on the part of the defendants 
being shown so as to constitute an acknowledgment of the exist- 
ence of the right of the plaintiffs to the light and air, the defend- 
ants were entitled to succeed. 2 

Вновлн Monan Baxzzzrn v. J. B. Билтотт — `.. 86 


LIMITATION- |... cn T vee ae 999, 352, 650 
i See Аст XIV or 1859, в. 4. See Олокы or Action. 


—— б, bá is ..App. 16, 31, 146, 161 ^ 
See Ниро Law. See Exmcvriox or Decren. See 
Ихвосттон. See LawpLonn амр Тиилит. 


Aot XIV of 1859, s. 1, ol. 9— Cause of Action — Mode 
of Computing Limitation— Holiday.) The plaintif sued on s pro- 
missory note payable on d dated November 14th, 1807. 
He filed his plaint on November 14%, 1870, that being the first 
day on which the Court was open after the Durga Puja holidays. 
The 13th November was Sunday. Held, the day on which the note 
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was made was to be loce ари ое анор of limitation, 
and that therefore the suit was not Я 
Моомані Авро, Ал v. TARACHAND Янови 292 


LIMITATION-—Aot XIV of 1869, г. 1, ol. 9—Deposit— Cause of Aec- 
aon -Damasi HEN] Where money has been deposited by A. 
at interest with B. repayable on demand, and interest is paid acoord- 
ingly, the cause of action arises not on the date of the deposit, but 
on the date of demand. 

lanis: Prasan @ножы v. Raw Канка Вамвизии... .. 160 

———— —— Act XIV of 1859, з. 1, cls. 10, 16—Agreement in 
writing which could rot be istered — Ácknowledgmext.| On 9th 
April 1864, the defendant, an attorney, entered into an - — 
ment with the plaintiff and one P. К. D., by whioh the plai if en. 
gaged to employ himself as cashier and accountant of L, and the 
plaintiff and P. K. D. engnged that they would, from time to time, 
on the requisition of L., advance money to him subject to tho 
proviso that there should be at no one time a larger sum due by L. 
on account of such advances, than three-fourths of the value of 
bills, stocks, and other property which L. would make over to the 
plaintiff and P. K. D.; provided also that the said advances should 
not exceed in total at any time Rs. 10,000. L. was to interest 
on such advances at 9 cent, and the plaintiff and P. К, D. were to 
have а lien for such advances on all bills, stocks, and other property 
of L.'s which the plaintiff and P. К. D. snould haye in their custod: 
as security for advances. L. was to be ai liberty to realize 
suoh bills end sell such stocks as he should deem n pro- 
vided that the money was to be paid to the plaintiff and P. К. D. 
in payment of such advances. Should there be any surplus money 
remaining after the settlement of the account, such money was to 
be ‘credited to the account of L. The ent was made before 

' the Registration Act of 1864 came into and it was admitted 
that it oould not have been registered. In a suit against L. to re- 
cover money advanced by the plaintiff and P. К. D.,—Aeld that 
there was such an agreement by L. to repay the advances us to 
constituta а contract in writing wigned by the to be bound 
within the terms of clause 10, section 1 of Aot of 1869, and 
therefore the period of limitation was six years as provided by 
clause 16, seotion 1 of that Act. А 

В. J. Laan v. Pancnaman Mrrrug __..,, eas ai 

Aot XIV of 1869, s. 1, ol. 12— Landlord and Tenant 

—Mokurrari.] Where a landlord sued, after the lapse of more 

than twelve years from the date of his knowledge that a tenant was 

etig op a mokurruri title, for a declaration that the alleged mokur- 
тәгі title was invalid, keid that the suit was barred by lapse of time. 
Внижн Naxnevpix Homsi v. LLOYD ... .. App. .180 

Act XIV of 1859, s. 19— Execution of Decree of 

High Cowri—Jurisdiction —New Grounds on .] Wherea 

deoree of the lower Court is materially altered on appeal by the 

High Oourt,—e.g., where the amount of mesne profits allowed by 

the lower Court is cut down by}the High Oourt,—the decree becomes 

a decree of the High Оош and the period within which a pro- 

a Peur have been taken to enforce the same, so that it may 

not be by the Law of Limitation, is twelve years under sec- 

tion 19 of Act of 1859. 

The Court will take notice of а question affecting its jurisdiction, 

even when urged for the first time on appeal after remand. 

Ономоних Waum Аш v. Мошлок lxarxsr Аш, alias 
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LIMITATION— Cause of Action—Coatrilutica—Joiat Debts— Hindu 
Widow.) N. G. and Н. were three brothers living together as а 
joint Hindu fhmily. After the death of М. and G., decrees were 
obtained against М.з widow, and satisfied by her, in respect of 
money borrowed by N. and H. өнү кесүү members of the 

s 


family, and on ale urposes while G.’ ow was living in 
"the fami д amit b А widow for contribution against G.'s 
widow,—Asld that, although no necessity had been shown for 
borrowing, the defendant was to pay her share under the eir- 
cumstances of the casa, as the money had been spent for family 
purposes while she was living in the family. The cause of action 
not on the date of the decrees against the plaintiff, but at 

the time when she had to pay over their amount. 
Braara Рив v. Sznur: Tanasunpant Рин, App. 


LOOAL INVESTIGATION 
See AOORNTION, 


App. 





See Мтив Paorrm. 


LOTTERY ОЕЕТОЕ ... ses 5 T 
See Аст XXVII or 1870, ва, 10, 294A. 


LOWHR APPELLATH OOURT, POWER OF 
See Витим. 


App. 


_ See Evipmxcm, Hearsay. 
MAGISTRATE. See Jomupnioriow ar Maamwreary. See Jonis- 
piorioxn ох Масшталта AMD Arsions Jupaxn Ses Powar or 


Млаптвалта. 
, JUDICIAL POWER OF es si 4 
See Carman Procapure Сори, as. 62, 404. : 
—— ORDER OF, UNDER OHAPTER XX, ORIMI- 
NAL PROORDURE CODE Vs sis aes ыз 
2 See Овагаватову Рижский. 


‚ POWER OF, ТО SUSPEN D MOOKTEAR, App. 
МооктвАж. 





See 
MAHOMEDAN LAW—Dower—Licn— Morigage— Hypotheoation.} 
The widow's claim for dower under the Mahomedan law is only 

& debt against the husband's estate. It may be recovered fram the 
heirs to the extent of assets come to their hands. It does not give 


the widow a-lien on MEI. Sp pg husband, | 
w 


so as to enable her to that property, as in the case of a 
into the hands cf а bond fide purchaser for value. 
Under the Mahomedan law, there is not hypothecation 

without seizure, but & creditor, whether widow or any other creditor, 

if in possession of the husband’s property with the consent of the 
debtor or his heirs, might hold over until the debt is paid; and 

d d ead ATQ cud $ to hold 

un ower was paid off, proceed thi iple. 

Per Hosnovsa, as a yoy atlas ther the Court is 
bound to apply the Mahomedan law to this case under the pro- 
visions of ion VII of 1882, the case not being one of suo- 
cession, inheritance, marriage, caste, ar religious usage; but simply 
one of contract. . 

Момлмат WAHIBUNNIMA v. MussaxAT HHUBRATTUN ais 


—————— ——- Pre-emption— Partaer, Right of, to Pre- 
serit m Wale of Tipus oF love. Жашы Ул, Ball of 


101 - 


83 
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Pre-emption on tha ground оў] According to the Mahomedan law, 
Еви aright of se эң-не ог large estates. 
But a neighbour cannot duin such right on the ground of vici 
Ія тни ылттив OP тна Petition or ÜHaTTERNATH ЈНА, 
Jamei Jua. Barom Маноывр Hossam v. Зна Моня 
MAHOMEDAN LAW—Pre-emption—Swuit to enforce Pre-emption 
to a Portion of the Деб. ет, Under a deed of sale the vendor 
conveyed to the purchaser five plots of land. In а во by a third 
party to enforce a right of pre-emption in respect of one out of the 
ve plots, —keid that be could not divide the bargain and sue on the 
and of pre-emption for a portion only of the property covered 
y the den of. sale. 
Sarn IxxaTULLA v. Вниткн Виткавт Monna ... ET 
————- Pre-emption—Smit for Pre-emption.] On 
the foreclosure of a mortgage, after the expity of the year of grace, 
but before a decree for possession has been obtained by the mort- 
gegee, a suit to enforce the right of pre-emption, in respect of the 
property mo , is Maintninable. E 
Моюлипт Tara Kumwan v, Manari Mana .. App. 





Witnesses to the Pre-emptor's Demand.] According to the Maho- 
medan law, it is essential to the performance of the 7Wiwb-iskhad 
that third persons should be formally called upon, either in the 
presence of the purchaser or on the land, or if the vendor is in 
possession, in the presence of the vendor, to beer witness to the 
demand. 
GoraxnAa Den v. Berpanas DeB е "m oss 
MAINPRIZB, WRIT OF —Power of High Court to issue tt.] А writ 
of maixprize could only be issued sius the party applying for it 
was bailable, and had offered securities, but bail had been refused ; 
it could not be issued to a prisoner confined under tion IIT 
of 1818, which authorizes his detention absolutely and uncondition- 
ally, and gives him no right to demand to be released on bail. 

Aino writ is one which could be issued only on the Common Law 
Side of the Court of Chancery in England. The power of the Com- 
mon Law Bide of the Court of Chancery to issue such writ was not 
conferred on the Supreme Court; nor is there anything in the 
Charter of the High Court to give that Court power to issue it. 

Iw тнв MATTER or Амнив Kuan © ... ve 
MAINTENANCE " as m vri .. App. 
See Нухро Law. 
— —, ATTACHMENT ОЕ «n 9^ e. 
Sea Аст VIII or 1859, #8. 206, 943. 


MALICIOUS PROSECUTION, ACTION FOR 
See Слови or Acrion. 





—— Omu Probandi.] In 
an action for malicious prosecution, it is for the plaintiff to prove 
"the existence of malice and want of reasonable or probable ca 
before the defendant can be called n to show that he a 

bor fide, and upon reasonable grounds, believing that the 
which he instituted was a valid one. ips d 
Monant Gaur Harmas АюнткАВТ v. Havaagrs Das Monant 
MARRIAGE. See Disaonvriox or Mangiaam, Burr ror. 


, HINDU m m T efe 
See JURISDICTION, 


Pre-emption — Tulub-ukhad— Invocation of 
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386 


114 


165 


466 
86 


646 
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MASTER, LIEN OF, FOR DISBURSHMENTS AND WAGES... . 
See Воттомет Вонр-ногрин. 

AND ВЕВУАМТ— Action for Harbowring or Shelterjag the 
Servant of another—Notice of Contract of Service.) Anaction will 
. not lie for the mere harbouring or sheltering а n who is under 
а contract of service to another, even with notice of such contract 

of service. 

J. Bzvuxowsxr v. Тилокив 


MRANING OF ADMISSION OF SPECIAL APPEAL . 
See Питт. 
МЕАВОВИ OF DAMAGES ... ais e  — App. 

. See Lxseor ann Leasan. 

See Аст VI or 1862 (В. C.) в. 9, 10, 11. 
OF LAND... i 
See Аст VI оғ 1862 (B. О.) в. 9. 
————— ——— POLE v Т sss 
. See Аст VI ov 1863 (B. C.) вв, 9, 10, 11.. 
MESNE PROFITS—Co-skarers—Local Investigation—Depositions— 
Ameen's Report—Execution of Commisrion —Aot VIII of 1859, s, 
180.] Plaintiff and defendant and certain others were co-sharers of 
an Each agreed to cultivate cartain portions, and afterwards 
to give up any excess lend cultivated by him. Defendant cultivated 
390° bigas in oxooes of his shore. Plaintiff sued him and got 
possession of the exoess land on payment to the defendant of a 
compensation for the expense of cultivatio#, and then brought his 
suit for mesne profits. Held that he was not, under the circum- 
stances, entitled to mesno profita.. 

Ап `Атееп had been depnted to make a local investigation, and 
had examined certain witnesses, but could not examine the rest, or 
орев his investigation and draw up his nu owing to the 
plaintiff not paying Кеше Be ignes Held, that the deposi- 
tions of the witnesses without the Arpeen's report were not pe ge 
sible in evidence. . 

Ривмлватли Das v, КА Das Mirtae ... „. App. 
MINOR, -DISPOSING OF, FOB PROSTITUTION  .. App. 
See Pusat Conan, ss. 372, 373. 
MISTAKE IN PLANT  . .. m ii ..  Арр. 
Seo Praner, Rxruxs ох. 
See Varianca ветви Prarwr дир Юүтранов. 


MITIGATION OF SENTENCE ЧЕ vs si 
566 Panar Сори. 


MODE OF COMPUTING LIMITATION 
Seo LiMYTATIOB. 


MOFUSSIL, POWRR TO ISSUE WRIT OF HABEAS CORPUS 
INTO oe ase 





See Hanzas Оовров ap BUBIIODRXDUM. 

TRUE SMALL CAUSE COURT de sa App. 
See Damages, Burr ғов. 

MOKURRARI vai See hes App. 
See Luarrationw Аст, s. 1, аг. 19. 


MONEY, PAYMENT OF, OUT OF COURT 
See Нінрс Wipow., 


Page / 
393 


107 
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Page 
MONEY-DECREE, . eae vee а э Арр. 117 
See BxxGALI Mortasgu. 


MOOKTEAR-—Act XX of 1865, s. 16—Charge, Copy of—Magistrate, 
Power of, to suspend Mooktear.] 
Ія ru» NATTER Ov тна Parrrios oy Goras Kuan... App. 83 


MORTGAGE A es a ET App. 63, 117 
See RxavuLaTIOW I or 1798, s. 2. See Buxaari Жокт- 
алай. 
m ss 64 
See Маномирім Law. 


The Е terms in a deed—''that for the secu- 
rity of the payment of this debt, the lands mentioned in this deed 
are р! by me; and that until the principal money and the 
interest recited in this deed are paid ot I would not on any ac- 
count transfer the property pledged to anybody by sale or Айа 
lawaz, or gift or mortgage in any other wuy "—were held to amount 
to a mo 

Lara Haupnuazi Lar v. Jawxssaz Das... .. App. 14 
————— — — Unrufructwary Mortgage—Redemption, Period of.) 
A. executed an ikrar by way of mortgage, whereby it was stipu- 
lated that B. the mortgagee, was to remnin in possession of the 
mortgnged premises for a period of eight years; that the amount 
~ due was to be paid off from the usnfiuct; and that if, at the expiry 
of that period, any sum should remain due under the ikrar, A. was 
to Ру e game. 
a suit for redemption brought before the онт of the period 
mentioned in the ikrar on deposit of the amount due thereunder,— 
keld that the suit would not lie. 
Онлмрвл Комля ВАнингин v. Iswan Онлиржл Nuwar .. 662 


BY ONE OF A JOINT HINDU FAMILY— Surren- 
der of Equity of Redemption—Act XIV of 1859, s. 1, els 18, 15; 
аз. б, 10—Purchaser for Valuable Consideration—Pleading.] A - 
: member of a joint Hindu family granted а usufruotuary mortgage: 
he subsequently, without the саде of the co-partners, released 
the equity of redemption: оп h of this, the co-partners con- 
the validity of the release. Held that the parties olaiming 
from the person to whom the relense was made, took, so far as the 
o0- ers were concerned, & title опу as mortgagee. 
ot XIV of 1859, section 1, clause 18, is intended to apply to 
suits between members of a joint family, not to а case where & 
mortgage having been made br one member on behalf of all toa 
stranger, that member afterwards, against the will of his co-part- 
ners, releases the eque of redemption. 

To entitle a purchaser to claim the benefit of Act XIV of 1859, 
section б, he must prove,—Ist, that he is a purchaser of what is 
represented to him, and what he fully believes to be not a mo 

7 but an absolute title; 2nd, that he purchased bord fide,—that is to 
say, without a knowledge of the title having been originally a 
mo а, and of a doubt existi Е ee 
and that he is a purchaser for valuable consideration. 

A pleading setting up os я defence а purchase for valuable con- 
sideration should aver the seisin of the vendor, and the sale of his 
absolute title for good consideration. 

Where an estate having been originally шй к by EK, a 
member of a joint Hindu family, he subsequently, without the 
know of the other members, released the ity of redemp-- 
tion to K., who afterwards sold to IL, the owner of a factory, who 


- * 
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afterwards sold to G. and Oo. the factory with the lands appertain- 
ing thereto, amongst which was the property so reléased, and pro- 
had for many years been taken by the other members to 


assort their rights,—held, rev the decision of the High 
Court, that G. and Oo. were not entitled to the proteo- 
tion of Act XIV of 1859, section 5. Hold, also, that section 10 
does not apply in such & case, although К. acted mean? 
Ravaware Das v. Jams Scorr OTT .. eee 
MORTGAGEE IN POSSESSION, LIABILITY OF  .. App 


See RaavraTION I or. 1790, s. 9. 
MOTHER'S ова RELINQUISHMENT OF 


MOULACEIN, | RECORDER OF We ded e App.” 


See Junispicrios. 


See BUPERIKTEKDRNOB BY Hren Cover. 
MURDE OULPABLE нор. ane aE 


See Ринат, ‘Cops, в. `зо4, | мт. 
NATIVE RSTABLISHMENT, CLAIMS ОЕ ... gia App. 
Sea Інвогтвит Firm. 
NAVIGABLE p RIGHT OF RIPARIAN ВО 
ТО AN ISLAND see 
See Кыша XI or 1825, 9. 4, a. 3. 
NEW GROUNDS ON APPHAL > ..: S 53 
See LrurrATION Aor, 6. 18. 
See DsGLARATORY Жюли. 
NOT TALEN IN GROUNDS OF APPEAL, App. 
See Ниро La 
NEXT НЕШ ОК RINDU WHO HAS DIBAPPEARED, App. 
Ниро { 


Law. 


NON-APPEARANCB OF DEFENDANT TE wet Y 
See Аст ҮШ от 1859, ss. 111, 119. 





мотив LOST BY GAMBLING, REOOVERY OF  .. T 


Seo Trovan. 

NOTICE  .. aa dh ut xus ias e Àpp. 

See Юхвотттои. 
OF ABANDONMENT 

See Insuran. 
CONTRAOT OF BERVICR 
See Mastm Amp ВивуАмт. 
GROUNDS OF ENHANCEMENT T" App. 
See Haw. 











See Овгытнат, Ркосирива Сорн, as. 62, 404. 
OBJEOTION BEFORE COLLECTOR ats T ave 
See Аст XI oF 1869, в. 11 
RAISED FOR FIRST TIME IN SPECIAL APPEAL, 
See JURISDICTION. 


M OSEE AS ase és .. App. 
Бов Promumoxr N om. 





Page 
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OBSTRUCTION БУ; Уй .. 74 
See Овтытчат, Рлоожотав Оор, ss. 69, 404. 


—— — — TO A PUBLIO BOAT ороно, Dama 
Appsal— Cause of Action.) No muit lies for obstructing а ресс 
road, unless the plaintiff can show that he hes suffered particular 
inconvenience from such obstruction. 
An objection as to the Ine. MTM no cause of action may 


be taken at any stage of 
Ражват! ОнАБАН М pass v. Кил Матн МокнорА- 
DHYA #5 ... App 78 


OBTAINING POBSEBSION “OF MINOR FOR PROSTITU- 
TION wit .. App. 34 
See Ринат, Copa, s. ‘379, 373. 


OOCUPANOY, RIGHT OF ... sis dee .. App. 92 
See Бинт Law. р 

OFFENOH, SPROLFIOATION ОР ... ise .. App. 128 
See W AugAXT, [ети or. 

ONUS PROBANDI .. App. 122, 151 


See Aor X or 1859, в. 17. "See LAXDLóRD AND ТанАнт. 





Soe MALIGIOUR PROSECUTION, Астон For. 


ORDER OF MAGISTRATE UNDER SPARTEN XX bo! eS 
MINAL PROOBDURE OODE  .. 
See DzorAgATORY Ожвыи, 


643 
PALAS, BALH OF ... v e 797 
See SUPNRIKTENDENCR HY Hian опят, 
PAPERS, Е m lus >. wie App. 63 
Sea Aor П or 1855. 
65 


PARTIOEPS ORIMINIS M eis ses i App. 
Seo Нутринов. 


PARTIES, JOINDER ÖF uci us u$" lus .. 593 
e Бинт. E 


PARTITION is ... .. dT 
See Jor Онргтрар pedi 
Co-heiresses— Hindu wrisdiotiow.| Two 00- 
heireszes, in joint poesession of property My adn Hindu law, are in 
the nature of co- -paroeners, and one o them can enforoe partition 
against the other, notwithstanding the limited character of their 
tenure, and although such pertition might not be binding on the 
дч cn adig partition is not obliged to includ: his suit 
person s or e in.his sui 
the whole of the property, but may confine his suit to the portion 
of the property which he is desirous of having partitioned; 
therefore where, in a suit for pertition, it was eos that some 
portion of the property was out of the jurisdiction of the ripe 
objections that freah ies would be necessary if the mo: 
property were included, and that therefore the suit had not been 
properly brought, and the leave of the Oourt had not been 
obtained previous to bringing the sult, were overruled. 





Вътыдті PADMAMAXI Dasi v. Saati JAGADAMBA Dasr ... 134 
PARTNER OF DIRECTOR, APPOINTMENT PES Ө sis 
WORE FOR COMPANY E 278 


See Drxorox or PUBLIO Oomrany. 
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PARTNER, RIGHT OF, TO PRE-BMPTION ON SALE OF 
VILLAGES OR LARGE ESTATES tt 
See Manommpan Law. 4 


See Ватт. ' 
PATNI TALOOK BOLD FOR sera RIGHT OF PUR- 
CHASER IN  .. .. App 


See REGULATION VII, or 1819. 
PAYMENT OF MONEY OUT OF COURT ... 


-Ses Hamu Утром. 
AND REOBIPT OF RENT. See Rar. 
PENAL OODF, ss. 148, 304 ... we A .. App. 
See Втоттив. p, 
—— — ———À, s. 169 


See OxnuxAL Covers, Funomons or. 


е 1860), s. 304— le Homicide mot 

tigation of Sentence.) In his charge to 

aed the Jud should draw а distinction between the two 

classe of сшрар icide mentioned in section 304 of the Penal 

Dee aie dest dien to ра vider whack if either, the 

prisoner was guilty. 

A Тнв Quam v. Kars Onaran Das ene .. App. 
Aet XLV of 1860). и. 372, 313—1 

Miror for Prostitution— Obtaining sellis of МЕ ir for Кын 
titution. S. а martied Mabonedes gir under 16, whlla Hr 


41 


881 


86 


‚ М. her grandmother, and an the abeenoe of her husband, de , 


an adulterous intrigue with two Hindus, with the knowledge of 
N.; 8. and N. were then induced by the Hindus to remove to 


another village, that B. might take up the trade of a prostitute; they - 


there met J., а public woman, with whom they went to reside, and 


who introduced visitors to S., and received the money paid ин, - 


in exchange for the board and food supplied to 8. and М. 


балий, under pastion 372, Indian Penal Code, of disposing of аг ` - 


minor for the purpose of prostitution, and J. wes convicted under 
section SN dM Геп dcn ороо ee а minor 
for the purpose of 





Held JACKSON, That on the ficta proved, no offence was 
Желге wider the Penal Oode. 
Per Guovan, J.—N. and J. were both guilty under sections 373 
and 373, respectively, and their appeals should be dismissed. 
Омин v. NoURJAM ... . e App. 
‚ в. 878 ... e on ... App. 
See 'Гияүт. ^ 





(Aot XLV of 1860), ss. 380, 44T— Criminal Tres- 

pass | Entrance of a member o ‘a Hindu joint family into the 
-house is not oriminal trespass. 

Air alin a er ee шо» бү ore hone wi ti 

permission and Hoense of one of the members, is not criminal 


Im тни мАттив or тни Pesrrriox or PRANXRINHNA 
CHANDEXA ... App. 

(Act XLV of 1880), . s. 495 Cattle — Trespazs.] 

какай dbi sqb ena о оер them from 


into fields, Petion 488 oF the Penal enter a compound 
idis tes easing of ELOA the Penal Code. The section 





‚ 183 


80 
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requires that, before the owner is convicted of the offence, it must 
be proved that he actnally caused the cattle to enter, knowing that 
by so domg he was likely to cause damage. 

Fonnxs v, QIRI DRA BHUTTACHARJAR .. App. 


PENAL OODE (Act XLV of 1860), г. 499— Defamation.] The 
nocused, an inspector of police, was sent to enquire if it was true 
that one Brojonath was a leader of dacoits. He reported that it 
was fnlse, and that the banias of the village were trying to get him 
punished from an ill feeling. Не added :—“ I learnt private 
enquiries that there is scarcely a woman in the houses of the banias 
who has not passed а night ог two with the defendant Brojonath.” 
Commitment of the accused for trial for defamation under sec- 
tion 499 of the Penal Code, supported under the circumstances of 
the case. 

In THe marrur ог тни Peririon Or Rajmaxa rs Вим, App. 


PERGUNNAH POLE E Mud s 
See Aor VI or 1862 (B. O.), ss. 9, 10, 11. 


PERIOD OF REDEMPTION 
See Мовталех. 


PERJURY, OOMMITTAL ON OHARGH ОЕ... 
\.9ee Powan or MAGISTRATE. К 

PERMANENT АШМОМУ .. aia Ls 
Sea Dissonuriom or Маввілав, огт rox. 

PETITION, APPLICATION TO WITHDRAW 
See Тивогуиит Couxr, Powzsz or, 


—— — ——, DISMISSAL ОЕ ... EU one 
See Insornvuwr Couzr. 


App. 


PLAINT T eee .. App. 


See Вималтл Morraaen. 
Ses Vantance вигтаан Рг.лтит AND Кугриков. 


——— -— lusues— Amendment— Variance between Case in Plaint and 
Hoidence—Act VIII of 1859, г. 141] The plaintiffs sued the 
defendants for damages for breach of contract, alleging in their 
plaint that they had agreed to sell, and the defendants to purchase, 
certain indigo seed, but that the defendants had теде to take 
delivery, although the plaintiffs were ready and willing to deliver 
the same. . 

Upon the evidence of the plaintiffs, it appeared that there was no 
contract as all in the plaint, but the contract, as stated by 
them, was that they (the plaintiffs) were to purchase seed as agents 
for the defendants. 

The Judge dismissed the suit, on the ground that the plaintiffs 
were bound to prove their case as stated in the plaint. 

Held thet the suit ought not to have been dismissed on that 
ground. The issues raised adinitted of the true question bei 
tried,—vix., whether, under the circumstances, the defendants were 
liable to pay the price of the seed; and, if they did not, the Court 
ought to have amended the issues, or framed additional ones. The 
object of the plaint is gos Me bring the matter in dispute before 
the Court, but it is for the Oourt, upon the statements before it, 
to determine the real issue between the parties. 

W. В. Agsvranor о. О. D. Bxrrs Ж ae see 

—— ——, AMENDMENT OF e te . — App. 

See Рралит, Китов ог. 
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117 


273 
84 
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-PLAINT, MISTAKE IN К AS € ias App. 
See PLAIST, Витовя or. 


——-——, RETURN OF—Aet X of 1850, s. 49— Mistake in the 
Plaiai— Amendment of Plaint.] A suit cannot be dismissed merely - 
on the unds that the plaint did not contain a specification of 
the land in the defendant's possesion, and that there was an error 
in the plaint in the description of the defendant's residence. 


Bxap Bexa Arı v. PURNANRAND НЫ ... App. 
PLEADER .. T ii e) App. 
See Perrara Ржоакбитов. 
PLEADING Ps 


See Мовталав BY ows OPA Jom Ніярс Рамил. 
POLB, STANDARD MEASUREMENT а vs 
See Аст VI or 1862 (B. O.), se. 9, 10, п. 
POLIOH га REPORT ОР... - : "T App. 


See REOOGNIKANOB то киир ТИВ Радой. 


PORTION ОЕ PROPERTY SOLD, ave TO ECR PRE 
EMPTION OF 
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missed for want of prosecution, although the guardian [ы given 
security for the costa and paid the expanses of the appeal, and 
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lest clause of section 82 is applicable, and the case falls within 
the provisions of section 84; the party aggrieved has n right of 
petition to the District Court. Where the property, the subject of 
a deed presented for régistration, was without the jurisdiction of the 
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If salt Ie ceding five seers is found within the limits presorib 
by section 12 of Act VII of 1864 (B. O.), unprotected by a rowana 
or pass, the salt is contraband, and liable to seizure, and the 
parties rat ate it are punishable under section 16. It 
matters not whether any attempt or intention to sell is med or not. 

Tue Осокин v. OraTULLA 


SENTENCE, COMMUTATION OF .. e aes roe 





See Ромвнывит, EXHANOEMNNT OF, 
-———, MITIGATION OF pe sis .. App. 


See Panar Соры, а. 304, 
SEPARATE AOCOUNT T 
. See Аст ХІ or 1869, s. iv, 
SEPARATION, JUDICIAL. See Sort вт Woes гов ——, 
SERVANT. See Мавтив AND ——. 
; AOTION FOR HARBOURING OR SHELTERING, 
See Маўткй дир Бовудит. 
SERVICE, NOTICE OF CONTRAOT OF 
See Master ARD ЗЕВУАХТ. i 
SESSIONS JUDGE, See Јовіргобтон or MAGISTRATS AND —. 
ВЕТ-ОЕЕ .. m "es Жж nia ai App. 
See Аст ҮП or 1869, в. 209. 
SETTLEMENT OF ISSUES ... 
Ses Pracrics. , 
SHARE OF AN ESTATE, FRACTIONAL 
Seo KABULIAT. 
. See Surxnintaspanos вт Hias Court. 
SHELTERING OR HARBOURING THE SERVANT OF 


ANOTHER ai 
See Marrer AND Ванулят. | 


SHIFTING OF GROUND OF SUIT. 
See VARIANCR BETWEEN Praat AND "Еуірниси. 


SHIP, SALB ОЕ 
See Воттомвт BonD-HOLDER. 


SLAUGHTER-HOUSE LICENSE—Act VII of 1865 (B. с, 8. T. 
К. was fined by the Deputy Magistrate for using an unl 
slaughter-house. He subsequently [on an ijara or lease to A. to 
carry on the business. К. was prosec for evading the law 
by кйш саис анд cal а e slaughtered F without 


H 
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a license. Не was fined Ба. 900 b e DU Мыиа, 
Od aL de habue Joi ылы the 
motion of the Municipal Commissioners for a rule to set aside the 
order of the Sessions Juge i mie К 


Per локти, J.—That R., by а lease to A, had 
with his interest, and had ve апу power to allo 
disallow the кешеп of cattle. "That section 7 provides 

not 


ties only, and does escribe an offence or relate to a Sonviotion. 
It is quite another question whether the act itself is an offence 
шешү of section 7, and. whether В. could be dealt with as 
an 


abettor 
Per Мтттив, J. (dissemtimg.)— The Judge has found thet the 
ав was given by R. with the avowed object of continuing tha 


ter-house, and admittedly for the мален purpose of теше 
м; the case therefore falls within the express words of the 
а or allows cattle to be slaughtered.” “ 
Ix тни KATTER Or тни Parrrios or тни MoumicreAn Соммтв- 


SIONERS FOX тив BunUEBS or CALOUTTA wee Арр.. 


sis be ore e ‘App.’ 


SMALL OAUSH COURT 
See JURISDICTION, 


Sea Всривсхтангаяов BY Hion Corer. 
—————————— —», OALOUTTA, BOOED S oF PRO- 
:. OERDINGS IN . 


See Evrpamca, ‘ADMISSIBILITY or. 


——, MOFURBRIL e 5n 0 Арр. 
See Daxaars, Burr жов. 


— —— — —Review— Act XI of 1865, 
s. 31—Procedurs.] The Judge of а Small Cause Court in the mo- 
fusil cannot review his judgment, except as provided by section 91 
of Act XT.of 1860. 


Is тни MATTER or THE "PxrITION OF Tape ‚Новая 
КнонокАй Sie 


GENER шышы UR e under Rs. 00— 
Aot XI of 1886, г. 19.] Suits for under Ва. 50 alleged 
to be due from a Ёпгореап British subject to a native can be 
ied п Small Cause Ooart in the mofamil 

Mazi Rausan Bee v. J. Coox .. App. 


———, RANGOON, ESTABLISHMENT OF— 
Recorder's Court—Act XXI of 1865 +. 10—Act XI of 1865. 
Act ХХІ of 1883, after estab Recorders’ Courta in Britis 
Burmah, and fixing the limits o Sor ne Cree enacts by 
section 10 that, “save as in this Act pro 
the Recorders’ Court shall have or exercise any civil jurisdiction 
whatever within the limita for the time béing fixed as aforesaid.” 
Act XI of 1866, after declaring that the words “Local Go- 








vernment” should denote "the person authorized to administer - 


the Executive Government in such " enacts by section 3 
that tho Local Government might, with the previous sanotion of 


Page 


388 


91 


ed, no Court other than ` 


the ‘Governor-General in Oounail, constitute Courts of Small - - 


Causes under that Aot at any places within the territories under 
such Government. By section 3 the Judge of such Small Oguse 
Court was to be appointed by the Looal Government Aot XI 
of 1865 does not repeal section 10 of Act X XI of 1863. 

By notifications dated lst September 1869, the Governor- 
General appointed a Judge of the Small Cause Court at Rangoon, 
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extended the provisions of Act ПІ of 1864 to British Burmah, 
nnd invested the Chief Commissioner of British Burmah with 
the powers conferred ón a Local Government by that Act, 

By notification of 2nd October 1869, the Governor-General in 
Council sanctioned the establishment of a Court of Small Causes 
in Rangoon, under section 8, Aot XI of 1865, extended the juris- 
diction of the said Oourt to an amount not exceeding 1,000 rupees, 
and notified that the territorial jurisdiction would be co-extenaive 
with that of the existing Small Cause Court jurisdiction of the 
Recorder's Court at Rangoon. 

Held, that the Small Cause Court at Rangoon so established 
was properly constituted. There is nothing to show that the 
words “ Loci Government,” as used in Act XI of 1865, were 
intended to include a Chief Commissioner. 

Ko Ruoax Doon v. Внодт Qax ... T ni T 

SMALL CAUSH COURT, SUIT COGNIZARLE BY .. App. 

See Аст X XIII or 1861, в, 27, 

———— —— COURTS, PRESIDENCY TOWNS—Jxrisdiction — 

илк Aot (XX of 1866), ss. 52, 68.] Small Cause Courts 

' in the Presidency Towns have no jurisdiction to entertain petitions 

and make decrees under the provisions of sections 62 and 63, 
Act XX of 1866. 

Іх тнк MATTER оу Аст ХХ or 1866, AND гитни MATTER OY 
Noxa ВАнинуин v. Марногорам Сноирних 
SOLICITOR "T MT тт > 
See П1вкотов or Ровіло СомрАит. 

SON, EFFECT OF DEATH OF 
See PRAOTIOCR. 


SPECIAL APPEAL .. 


Page 


196 
82 


177 
278 


283 


hen ste cis Se d App. 78, 82 
Sea Оватвостом To Ривио Roan, See Аст ш 


or 1861, s. 27. 


cU IN Es TE as 
—— ——————, ADMISSION E MEANING OF... 
See Ruyrsw. 

Grounds] The grounds of special appeal must 
not be'vagne and indistinct, conveying no information to the re- 
spondent what the point of law is that he has to meet. 

Nanp Кавнов Das МонАнт v. Вам Кате Кот .. = App. 


‚ OBJROTION RAISED FOR THE FIRST 





See JURISDIOTION. 
DAMAGE ... en m one ..  Арр. 
Ses Оватвооттон то Ровмо Roan. 
SPEOLFIO PERFORMANCE ... ET я is App. 


See Оонтваот. 
SPECIFICATION OF BOUNDARIES 
See KABULIAT. 
OFFENCE T $e .. App. 
See Warrant, Insus or. ' 
STANDARD MEASUREMENT POLE S vii eae 
See Аст VI or 1862 (B. C.), as. 9, 10, 11. 


STATUTE 31 Caz. П, o 2 ... ise i 
See Hansas Совров Ар BUBJICINNDUM. 
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33$ 


858 


129 
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STATUTE 5 086. ПІ, с, 63, в. 36 я m 392 

See Hannas CoxPus ap зовлотвиром, 
21 Geo. ІП, о. 70. ... sss m $92 
See Hinnas Conros AD SUBJIOIENDUM. 
37 Gro. HI, с. 149, в. 8 - 392 . 
See Hapeas CORPUS AD BUBJICIENDUM. 
8 & 4 Wr. IV, o. 86, в. 48 ma ace 392, 459 
` See Hannas CORPUS AD SUBJICIRYXDUM. 
Tl & 19 Vior., c. 91,5. 24- 701 
See Dxrosrr or "Тітта-ркира. 
94 Vior., c. 10° ine 828 
See Воттомвх Boyp-HoLDER. 
94 & 95 Vior., 0. 104 в. 185 . ‚.. 174, 180, 717, 721, 727 
See Act VIII or 1869, s. "27а. See BUPXRUFTENDKXOR 
вт Hien Сооит. ‚ 
- ‚ 26 Vxor, о. 94... ` Je dey. yes 808 
a See Borrounv Вокр-ногрви. А 
STIPEND .. " Е 575 
See JUDGMEWT-DIBTOR. 

STRANGERS, Е IN FORMER SUIT ADMISSIBLE 
,FOR n 69 
| Soe Етшинов. : 

SUDDER COURT, REFBRENCE ТОЈ UDGE ‘OF ANOTHER, _ 288 

See Ралоттав. 
SUFFICIENT EVIDENCE ... E is - App. 129 
Seo W ARRANT, Їн or. À ` 
SUIT nee Wasa > EDT. M sis 569, 648 
Ses Аст X or 1859, в. 93, cu. 7, м. 34, 145, & 160. ' See 
Dzoríazaroxr D 
——, ABATEMENT OF ... F 119 
Seo Insonverr Court. - 
—— AGAINST REPRESENTATIVE OF А DEOEASRHD PER- 
SON— Act VITI of 1859, s. 203.] The plaintiff sued the defend- 
ants on the ground that. they were in possession of his deceased 
debtor's pro . It being found that the defendants received 
no assets from deceased, keld, the suit was rightly dismissed. 
If the suit had simply been t the defi ts as heirs or 
Seton. тергенин of the deceased, and if they had all 
that no amets had come to tha Rande, hands, the plaintiff would have 
been entitled to a decree against them as representatives of the 
deceased: if he had prayed for such a decree, without goi 
trial on the question whether or nov the defendants 
and in that case he might have proceeded, in enforcement of his 
decree, under the provisions of section 208 of Act VIII of.1859. 
Is тив marrer pr тив Ратігіои or "Himaran Моокив- 
JN en Е Арр. 100 
—— AGREEMENT ‘то WITHDRAW ie .. App. 74 
See ARBITRATION, Кағввинов TO. a 
——— COGNIZABLE BY SMALL CAUSE COURT ... App. 


See Аст X XIII. or 1861,'s, 27. 
~ FOR o are ae e and B. jointly executed в bond 
in favor of O. When the d fell. due, A. alone executed a 
second bond for'a larger amount in favor of O, covering the 


82 
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amount of the debt under the former bond together with a farther 
advance to him (А.). At the same time C. cancelled the former 
bond. Held. that thereupon A. could maintain bis suit against В. 
for contribution. 
(T'aarnakHAWATH Roy v. KAsuimaTH Ror T ... 633 
SUIT FOR DAMAGES. See Оамлакз ——. 
——————— DECLARATION OF TITLE. See Ттт ——. 
—— DISSOLUTION OF MARRIAGE. See DissonurIOW 
o» Alaneiaas, Зот ror. 
ENHANCEMENT OF RENT € .. App. 1292 
See Аст X. or 1859, s. 17. 
——— ——- JUDICIAL SEPARATION BY WEFE—Cuwstody of 
Ckidren.] When а wife obtains a decree for judicial separation, 
on the ground of her busband’s cruelty and adultery, and thore 


is nothing to impeach her own conduct, the Oourt allow her to 
have the custody of the children. 








Macrmop v. MACLEOD ,.. P sie x ... 318 
————— LAND .. d с: m Vis ... 686 
See JURISDICTION. 
—— — ——- POSSESSION ve «m eve App. 118 
See Уовлкототтом or Отуп, Dover. 
—.——_- PRE-EMPTION ... "T ade ae App. 114 
See Млномжрдм Law. 
- SPECIFIC PERFORMANCE de «d ... 486 
See Rzourvag, Розгттомв дир Fuacrions or. 


——— —— TURN OF WORSHIP OF AN IDOL fee .. 962 
See Оловх or Action, ` 
‚ JUDGMENT IN КОМАН, eee Boe STRAN- 
^. GERS sa 69 
See Еутриксв. 2 cl 
———, SHIFTING OF omite .. 66б 
See Van1amcm вкттхкн PLArwT AND ÉVIDENCA. 
—— TO CLOSE WINDOWS—Right of Properiy—Zemama.] A 
suit to close doors recently opened in the house of a neig 
on the ground that such doors overlook the zenana, or female 
apartments, of the plaintiff, does not lie. ` | 
Baxxa Qorasi Arr р. Каъ Маномир Zamur ALUM, App. 76 


————— ENFORCE FEE ee ee TO A PORTION pd 


PROPERTY SOLD 3 386 
See MAHOMEDAN Law. 
SET ASIDE COLLECTOR'S ORDER TO .. 614 
See Аст XI ox 1859, в. 11. 2 
——, VALUATION OF ke sie "T ... App. 11,19 
Sza Аст X. XVI or 1807. 
SUMMING UP OF JUDGE. к р ыл Арр. 108 
See Буграмов or ACOOMPLIORS. 
BUMMONING WITNESSES ... ais t aed TE .. 809 
See Олова or Action. 
—— FOR DEFENCE... =... App 78 


See Evinwnor. 


BUPERINTENDENCH BY HIGH OOURT—4ot VIII of 1869, 
4. 246— Act X XIII of 1861, з. 11 —Appeal — Third Party— Eze- 


lxii 


` 


u 


‘ without jurisdiction, and the 
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extion—24 { 25 Vict, о. 104, s. 18—Jurisdiction.] A. obtained 
a decree B. in her representative character for a debt 
contracted by her mother. The decree declared that execution 
should be taken out against the property of the mother, and ‘not 
against any part of her (the mother's) deceased husband's estate, 
In execution, A. attached and'put.up to sale-cartain property as 
belonging to the mother. B. objected to the sale, alleging thet the 


Page 


Proper was not her mother's, but was inherited by er from her · 


er. The Moonsiff disallowed her objection on the ground that 
only thé right, title, and interest of the defendant's mother was put 
up for sale. · On appeal, the Judge set aside the Moonsiff's order. 
Feld, that for the purposes of her objection, B. was a third party 
unconnected with the decree, and that her objection should have 
beon di of under section 946 of Act of 1869. ] 
tion 11 of Act X XIII of 1861 did not apply. There being there- 


fore no appeal, the Zille тшде order was set aside as развод - 
oonsiffs order was also set aside a». 


not having been passed under section 246, Act VIII of 1869, 


a. under which section the objection had been preferred. 


‘Haris Onaxpza Gorro v. Bemar Saam Mara Gurr’ 


BUPERINTENDENCE BY HIGH СОСЕТ Exzecution— Debskeba 
"^ —8Skebait—Palas, Sale of—Aot VIII of 1859, а. 946—94 & 95 ` 


ay 


4 


Vict., о. 104, 4. 2] Rights of worship of a Hindu idol cannot be 
sold in execution of a decree for oe pero debt of a shebait. , 
Where an order was made by & Moonsiff under section 246 of 
Aot VIII of 1859, and & appeal was preferred; and thenf« 
appeal to the Hi the Oourt, while refusing to 


- "entertain the appeal on the ground that the Moonsiff’s order was 


final, or to set aside the order under section 15 of 24 & 26 Vict, 
с. 104, expressed an opinion аё, ће order was боіњгагу to law, 
and left it to the Moonsiff to act upon such opinion. 

Kar: Onaran Gre Gossant v. Bancar Монди Das Banoo.., 


ые R C ш РЕ —Small Cause Court 
—Jurisdiotion — Act X XIII of 1 . 971—894 & 25 Vict. с. 104, . 
s. 15.] Te eee is a euif, which was cognizable by a 


Small Causo Court, in a Moonsiff's Court having jurisdiction within 
the local limits of the jurisdiction of-the Small Cause Court. He 
obtained & decree, but the decree was reversed on appeal. On 
special ap the Court set aside the decrees of both the lower 
Courts as having been without jurisdiction. 

Tarom Снаваи Моокиизии v. Rasa Ровна Снанрва Бох... 





а. 15—Reoorder of Moulmsin—Act XXI of 1868, ав. 16, "i 


The High Court has, under sectior 15 of 24 & 96 Vict, o. 1 
general intendenoe over the Court of the Recorder of Moul- 
mein, established under Aot X X1 of 1863. 

Ix тни маттив or Јони TuHowsow 


eve poc Г n 
SURETY — Liability of Surety du Cosi— Heg. XVI Ae ғ. 4] 
certain 


H. obtained a decree in High Court against у 
moveable and immoveeble property. В. appealed to the Privy 
Council, While that appeal was pending, Н. applied for the 
execution of her decree, and N. а her surety for 10,000 
rupees. The decree, however, was not executed. The Privy 
Council reversed the decision of the High Court, and dismissed the 
suit of H. with совы. В. then sought to execute his decree for 

costa against N., the surety. Held, that М. was not Паре. 
Im тнв waTra or тни Perion or Narix Cnampza Par 
СОнотрнаү А ЕРЕ Арр. 


781 


1 2 


797 


TL7- 


‘94 § 25 Viet, в. 104, - 


180 


` 
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SURRENDER OF EQUITY OF REDEMPTION 
* See Мовталав BY оми or A dorsT Нгиро Fasory. 
SUSPICION, DIRECT EVIDENCE AS OPPOSED TO... 
See Вутовнси AS TO ADOPTION. 
BTAMP—INSUFFIOIENCY OF STAMP—Act XVIII of 1889.] 
The Civil Court is authorized, under the present Stamp Law (Act 
XVIII of 1869), to receive the proper amount of stamp which 
should have bpen affixed on a plaintiffs patta under the law in 
force when it was executed. 
Manoamp Виан v. тни Ооггжотов or Currragona, App. 
TALOOK, PATNL RIGHT OF PURCHASER IN, SOLD FOR 
ARREARS ET en E S  Арр. 
See RuauraTioN V or 1819. К 
TENANT, See LANDLORD AND ——. 


———— —— AND LANDLORD ans © .. App. 
See Lua ration Аст, в. 1, ог. 12. 





TENDER OF POTTA 
See KABULIAT. ` 
TENURE, SALE OF г sis 2 " App. 
See Кинт Law. 
——, FOR ARREARS OF RENT ... App. 


See Acr VILL or 1836. 
. THEFT-— Pezal Code, з. 378. 


‚ Ктамиррг v, ALLAN ВАЖЕН ... Е u Àpp. 
THIRD PARTY is т m m 
; See Бориигятимрынов вт Hian Counr. 

TITLH s a .. App. 


See Аст ҮШ or 1859, ss. 999, 230. 


———-, SUIT FOR DEOLARATION OF—Raising lurues during 
the hearing] The plaintiff вай for declaration of her title to 
property, of which the defendant was in possession, but of 
which she produced the title-deeds in fnvor of herself Held, the 
onus wos on the defendant to disprove the plaintiff's title. 

On the evidence, the defendant wished to raise issues as to the 
unchastity and inability of the plaintiff to succeed, and as to her 
suing on behalf of another person, not having alleged that she 
wos doing so, neither of which matters were referred to in his 
written statement; but leave to raise thom was refused, and the 
Court held thet the plaintiff was, under the circumstances of the 
vase, entitled to rely on the title given her by the production of 
the title-deeds in her favor. 

SwaAgBAMAYI Haus v. Өвїмгвївҥ Koran 

——— DEEDS. See Daposrr or ——. 

TOTAL LOSS EE 

» See Insunaxon. 

TOWAGH m m "D 

See Borrouzy Вомр-ногрим. 

TRESPASS ... fr ED AS m App. 

See Penat Cops, в. 425. 
——— ORIMINAL >... © 
. See Pawar Conr, ss. 380, 447. 


TRIAL, RIGHT OF PRISONER ON E Ж Арр. 
Sea Eviprnos. 


App. 
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117 
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`ТВОУВВ — Recovery of Notes lost by Gambliag——Act X XI of Y848— |. 
Illegal Consideration —Boxá fide Holder for Value—Costs.] The 
plaintiff, the manager of the Oriental Bank, plaoed in the hands 
of D., а broker, thirteen Government Currency Notes, for Ra’ 1,000 
each, on D. 's representation that there was some Company's paper 
at a certain place which he could procure at a more reasonable 
rate than in the Onloutia market, if the money were given him 
to purchase it, If the Oompany’s paper was not procurable, the 
notes were to be returned to the plaintiff. D. did not go to the 
place stipulated to purchase the Opmpany’s paper; but, и 
Um defendant end others he, arent into & house hired for gem- 
bling, and lost at carda and paid away to the defendant some of 
the notes he had received from the plaintiff, The plaintiff now sued 
the defendant to recover the notes so entrusted to D., on the 
allegation that they had been entrusted by him,to D. фа eid 
and that the defendant was not & bond Ade holder for 
value. He (the plaintiff) stated in evidence “ that, if the paper 
had been bought, he would either have taken the papers at the 
most favorable market price for the bank, or hare sold them and 

та D. the profit" Held, the plaintiff was entitled to racoyer. 

he defendant was not а bond fide folder for value. ' 

Per Рао, J. in the Oourt below, and Norman, J., on 
appeal.—The notes were specially entruste Зак io D. for the pur- 
okaso of the Company’s pe Peper 

er Pusan, J.—Upon the case put forward by the plaintiff, the 
transaction was в short loan, and not a bailment, and ба not bear 
the character of a trust. But, upon the evidence, the notes were 
the property of the bank, and remained ко in D.'s hands, and there- 
fore the plaintiff was entitled to recover on behalf of the bank. . 

In the Court below a decree was passed in favor of the plaintiff, · `~ ord 
with costs on soale No. 3. On appeal, the decree as to costs was 
altered, it being ordered that each party should рау his own costs. 


Burpxo Namgarax v. Sox макоо» А 681 
TRUST, RULES THAT TRUS _MUBT. NOT MAKE PRO- Е 
FITS OF THEIR 978 
See DiREOTOE oF Ponrio Сомтунт. ^ o qoot 
TRUSTBH .. des eg tud ... 978 


See Отвкстов oF Pusto Coutarr.' 


TRUSTEES, RULE THAT, MUST NOT, MAKE, PROFITS OF 
THEIR TRUST . des 278 
See  Ривкотов oF Ривтло Соыравт. : 


TULUB ISHHAD nd ' 165 
See Manommupan Law. 


TURN OF WORSHIP OF IDOL, SUIT FOR |, 858 


i 


See Олсавок Action, 
UNCHASTITY AND WASTE, ALLEGATION OF .. - -an 747 


Ses Нівро Wivow, VN “ 
UNDIVIDED PROPERTY. See Јонт Usprvipw —. : 
UNIFORM RATE. See Presumption or 








UNREGISTERED DÓOUMENT iss г< .. App. 184 Ы 
See СонтвАот. 
да ын ашый ac “ADMISSIBILITY IN nyt 
DENOE OF EP .. App. 69 


See Act XX or 1866. E 

- PRIORITY OF REGISTERED 

OVER .. s - .. ‘App. 1 
See Аст XX or 1888, 5. 18, OL. 1, anp в. 50. ' 
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Page 
USUFRUCTUARY MORTGAGE . ... Е dis >. 862 
See Мовталав. 
VALUABLE CONSIDERATION, PURCHASER FOR ... 630 
See Мовталаи BY они ох A Joust Ниро Камил. 
VALUATION OF SUIT: ... gi oes .. App. 11, 12 


See Аст XXVI or 1867. 


VARIANCE oo ОАБЕ IN PLAINT AND EVIDENCE 273 
See PLAIST, 





PLAINT AND EVIDENCE— Shifting 
of Grovad of Suit—Mitakshara— Hindu. Law—Alenation—Jornt 
perty. e plaintiff, a Hindu, sued to set aside a certain aliena- 

tion, on the ground that the alienor was an illegitimate son of 

the plaintiffs grandfather, and therefore had no interest in the 

perty. Not being able to substantinte this ground in the first 
бош the plaintiff, on appeal, raised a new ground,—vis., that the 
alienation was bad, because, under the Mi law, the owner 
of a share in а joint ancestral estate is not competent to alienate 
his share without the consent of the other heirs. 

Held, that such variance could not be allowed, and that the 
plaintiff must prove his case as laid in the plaint. 

There is no in Rajaram Tewari v. Lwokmam Prasad 
and in Sadabart sad Saku v. Fool Bash Koer to justify 
the contention that, where there is an alienation made by one 
shnreholder, and another sharer sues to set aride that alienation, 


it follows as a ence that the party who sues to set aside 
thd alienation must obtain a decree. 
Sur PRASAD v. Ras Guru TuiagsuxwaTR Deo ... .. 665 
VIOE-ADMIRALTY ACT, 1803 oes EX ды .. 393 


See Воттомат Вонр-ногрвв. 


VICINAGE, RIGHT OF PRE-EMPTION ON GROUND ОЕ. 41 
See Manomepan Law. 


Am be OR LARGE чегүү PRE- RETI ON ue 
‘See MAHOMEDAM Law. 


41 


VOLUNTARY ASSIGNMENT vus - - ... 701 
See Daposir ov TitLe-DERDS. 

WAGES, MASTER'S LIEN FOR  .... $t 55 ... 328 
See Вотгомат Вонр-ногрив. 

WAGES UNDER RUPEES FIFTY . P T App. 91 
See Выдтл, Олова Court, MOorUseiL. 

WARRANT 4 .. 469 


See НавкАв ConPus AD BUBJIOIENDUM. 


‚ ISSUE OF—Suficwnt | vulence—Speci of 
Offence— Abduction per se mo Offence.] A MERE д whioh did not 
specify а punishable offence, and which had been issued upon a 
statement not sufficient to make out any offance, quashed. 
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FULL BENCH. 


Before Sir Richard Couch, Kt, Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice Г. S. Jackson, Мг. Уизвов Phear, Mr. Justice Mitter, 
aad Justice Sir C. P. Hobhouss, Bart. 


SRIMATI MANMOHINI OHOWDHRAIN (Pramo) v. PREMCHAND 
ROY (Drrmmanr.)* 


Act VI of 1862 (В. C.), ss. 9, 10, 11—40 VIII of 1869 (В. C.), ss. 87, 38, 
41 (1) — Standard Measurement Pola — Porgunna Pols — Measurement — 


Jurisdiction qf Collector — Appeal. 


Per Keure, Panir, Mrrrse, and Hosnouss, JJ.— When the right of а pro- 


prietor to make, under section 9, Act VI of 1863 (B. C.), a measutement of a 


* Special Appeals, Nos. 2299, 2300, and 2306 of 1869, from the decrees passed by 


the Officiating Judge of the 24-Pergunnas, 


the 30th June 1869, affirming the 


decrees of the Deputy Collector of that distaict, dated the 8th March 1869. 


(1) Aet VIIIof 1869 (B. O.), Section 37. 
—"'Yfany person intending to measure any 
land, which he has a right to measure, is 
opposed in making such measurement by 
the occupant of the land; or if any under- 
tenant or ryot, having received notice of 
the intended measurement of land held 
or cultivated by him, which is liable to 
such measurement, refuses to attend and 
point out sach land, the person claiming 
the right to measure such land may apply 
to establish his right to measure such 
land in the Court which would have 
Jurisdiction in case such suit had been 
brought for the recovery of such land, 
and such Court shall hear and determine 
the right to make such measurement, and, 
if the case shall so require, shall make an 
order enjoining or excusing the attend- 
ance of any such under-tenant or ryot 
If any under-tenant or ryot, after the issue 
о! an orderenjoining his attendance, neg- 


lects to attend and to point out the land, 
it shall not be competent to him to con- 
test the correctness of the measurement 
made, or any of the proceedings held, in 
his absence." 

Section 38.— If the proprietor of an 
estate or tenure, or other person entitled 
to receive the rents of an estate or tenure, 
is unable to measure the lands comprised 
in such estate or tenure, or any part 
thereof, by reason that he cannot ascertain 
who are tho persons liable to pay rent in 
respect of the lands, or any part of the 
lands comprised therein, such proprietor 
or other person may apply to the Court 
which would have had juri»dichon in 
case a suit had been brought for the re- 
covery of such lands, and such Court 
therenpon, and on the necessary cosis 
being deposited therein by the applicant, 
ahall order such lands to be measured, 
and shall canse а copy T such order io 
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tenure is disputed, solely on the ground that the pole with which tho measurement 
is attempted to be made is not the standard pole of measurement of the pergunnn, 
as provided in section 11, and the parties are at issue as to what is the length 
of the standard pole, the Oollector has jurisdiction to enquire into and decide as tJ 
the true length of the standard pole. 

Covon, С J., and Barner and Jacksox, JJ., conira. 

Pe Ватіжт, Ккыр, Jackson, PurAR, Мгттав, and Новнотав, JJ.—If the Colb 
ector has jurisdiction, his order is appealable. 


Tuae following questions were referred by MaoPHERSON and 
Мїтт®в, JJ., to a Full Bench, viz.: “ When the right of a 
proprietor to make, under section 9, Act VI of 1862 (B. C.), 
в measurement of a tenure ів: disputed, solely on the ground 
that the rod with which the measurement is intended or attempt- 
ed to be made is not the standard pole of measurement of the 
pergunna (as provided in section 11), and the parties are at issue 
&s to what is the length of the standard pole, has the Collector 
jurisdiction to enquire into and decide the question as to what is 


the true length of the standard pole? And if the Collector. 


does decide the question, is there any appeal from his decision ?” 
‚ The questions turned upon the construction of the following 


sections of Act VI of 1862 (B. C.):— 
Section 9.— Every proprietor.of an estate or tenure, or other person in 
the receipt of the rents of an estat&pr tenure, has a right of making a general 


be transmitted to the Collector in whose 
jurisdiction the lands are situate, to- 
gether with the sum so deposited for 


costs ; and the Collector shall thereupon ' 


proceed to measare such lands, and shall 
ascertain and record the names of the 
persons in occupation of the same; or on 
the special application of the pruprietor 
or other person aforesaid, but not other- 
wise, shall proceed to ascertain, determine, 
and record the tenures and under-tenures, 
the rates of rent’ payable in respect of 
such lands, and the persons Бу whom 
respectively the rents are payable. If after 
due enquiry the Collector shall be unable 
to cause such lands to be measured, or to 
ascertain or record the names of the per- 
sons Ín occupation of the rame, or if he 
shall (in any case in which such special 
application shall have been made as 
aforesaid) be unable to ascertain who are 


the persons hnving tenures or under-tenures 


in such lands, or any part thereof, then, 
and in any such case, such Collector may 
declare the same to have lapsed to the par- 
ty on whose application such enquiry 
may have been made. If any person within 
fifteen days after suchCollector shall have 
recorded the name of such person as 
being in occupation of such land or any 
part thereof, or shall have declared a 
tenure to have lapeed, shall appear and 
ahow good and sufficient cause for his 
previous non-appearance, and satisfy such 
Collector that there has been a failure of 
justos, such Collector may, upon such 
terms ог conditions as may seem fit, alter 
or rescind sach order according to the 
justico of the case." 

Section 41.—“All measurements made 
under this Act shall be made according 
to the standard pole of measurement of 
the pergunna in whlch the land is ai- 
кањ.” 


` 
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survey of the lands comprised in such estate or tenuro, or any part thereof, 
unless reatrained from doing so by express engagements with the occupants of 
the lands. If апу person intending to measure any lands, which he has a right 
to measure, is opposed in making such measurement by the ocoupant of the 
land; or if any under-tenant or ryot, having reocived notice of the intended 
measurement of land held or cultivated by him, which is liable to such measure- 


ment, refuses to attend or point out such land, snch person may mako applica- . 


tion to the Collector, and the Collector shall thereupon proceed to enquire 
into the case in the manner provided for suits under Act X of 1859, nnd shall 
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pass a decision either allowing or disallowing the measurement, and, if the case | 


во require, enjuining or excusing the attendance of any such under-tenant ог 
ryot. If any under-tenant or ryot, after the issue of an order enjoining his 
attendance, neglects to attend and to point out the lend, it shall not be com- 
petent to him to contest the correctness of the measurement made, or any of 
the proceedings held, in his absence.” 

Section 10.—' If the proprietor of an estate or tenure, or other person 
entitled to reoeive the rents of an estate or tenure, is unable to men- 
sure the lands comprised in such estate or tenure, or any part thereof, 
by reason that he cannot ascertain who are the persons liable to pay 
rents in respect of the lands, or any part of the lands comprised therein, 
such” proprietor or other person may petition the Collector in respect 
of the lands which he cannot measure as aforesaid, and the Collector shall 
thereupon, and on the necessary costs being deposited with him by the appli- 
cant, proceed to mensure the lands and to ascertain and record the names of 
the persons in oooupation of the same; or, on the special application of the 
proprietor or other person aforesaid, but nofptherwiee, shall proceed to ascer- 
tain, determine, and record the tenures and under-tenures, the rates of rent 
payable in respect of such lands, and the persons by whom respectively the 
rents are payable. The provisions of section 67 of Act X of 1869 shall 
apply to any proceeding of the Collector instituted under this section. If 
after due enquiry the Collector shall be unable to measure the land or to 
ascertain or record the name of the person iu occupation of the same, or if he 
shall (in any саве in which such special application shell have been made аз 
aforesaid) be unable to ascertain who are the persons having tenures or 
under-tenures in euch lands, ог any part thereof, then, and іп any such 
case, he may declare the same to have lapsed to the party on whose potition 
he has made the enquiry. If any person, within fifteen days after the Collector 
shall bare recorded the name of such person as being in occupation of such 
lands, or any part thereof, or shall have declared a tenure to have lapsed, shall 
appear and show good and sufficient cause for his previous non-appearanca, 
and shall satisfy the Collector that there has been n fuilure of justice, the Col- 
loctor may, upon such terms or conditions as he may think proper, alter or rescind 
bis declaration according to the justice of the case, Save os aforesnid, the 
decision of the Collector on all matters enquired into and determined by him 
under this or the last preceding section shall be final, unless the каше shall be 
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reversed on appeal therefrom to the Civil Court. Such appeals shall lie to the 
Zilla Judge or to the Budder Court, subject to the provisions and conditions 
contained in sections 160 and 161 of Act X of 1859." 

Section 11.—“ АП measurements made under this Act shall be made by the 
standard pole of measurement of the pergunna in which the land is situated.” 


The questions were referred with the following remarks by 

Maopunrson, J.—In the present suit, the defendant did not 
dispute the plaintiff's right to measure, but opposed him in making 
the measurements, because the rod with which Бе’ intended to 
measure was not (the defendant alleged) the standard pole of 
measurement of the pergunna. | 

The Deputy Collector went into the question as to what was 
the true length of the standard pole of the pergunna, and decided 
that question. 

Against this decision the plaintiff appealed to the Judge,. who 
held that no appeal would lie, as the Deputy Collector’s decision 
was final, as ruled by в Division Bench of this Court in Z'aruck- 
nath Mookerjee v. Meydee Biswas (1). ° 

In special appeal it is contended, firstly, that the decision 
referred to is wrong, and that an appeal did lie to the Judge; 
and, secondly, that if there, was no appeal to the Judge, the 
Deputy Collector acted without jurisdiction in deciding the 
‘question as to the length of the measurement rod. 

In two cases—Ramanath Rakhit v. Muchiram Paramanick (2) 
and Brajukisor Sem v. Kasim Ali (8)—it has been held that 
no appeal lies to the Judge, and that the Collector has no juris- 
diotion to decide what is the standard pole. 

In two earlier cases—Tarucknath Mookerjee v. Meydee Bis- 
was (1) and Rakhal Doss Mookerjee v. Tunoo Paramanick (4)— 
it has been held that the Collector has jurisdiction to decide 
what is the length of the standard pole, but there is no appeal 
from his decision. 

For myself I incline to the opmion that, according to the 
true construction of sections 9, 10, and 11 of Act VI of 
1862, B. C., the Collector ought to decide what is the stand- 
ard pole, and that there is an appeal from his decision. It 


(1) 5 W. В. Act X Rul, 17. (3) 3 B. L. В. App, 78. 
(3) 3 B. L. В, App., 63. (4) 7 W. R., 239. 
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seems to me that, indsmuch as section 11 expressly directa that 1870 
all measurement shall be made by the standard pole of measure- ,,S20UTr 
ment of the pergunna in which the land is situated, the fact that Caowpanam 
it is intended or attempted to measure with a pole other than ыы 
that which is the standard of the pergunna, is а very good 
reason for “disallowing the measurement” within the meaning 
of section 9. 

I would refer the case for the decision of a Full Bench. 


Baboo Kalimohan Das for the appellant. 


Baboos Upendra Chandra Bose and Mahendra Lall Seal for 
the respondents. 


The following were the opinions of the learned Judges of the 
Full Bench :— 


Новносви, J.—The plaintiff, in this instance, sought to 
measure, ав zemindar, certain lands held by the defendant, pro- 
posing to use in that measurement a rod of 80 cubits in length. 
The defendant, the ryot, opposed the measurement on the ground 
that the rod with which the рїп was entitled to measure 
was а rod not of 80 cubita but of 90 oubits in length. 

The zemindar, meeting with opposition to his intended 
measurement, applied to the Collector, basing his application 
upon the provisions of section 9, Aot VI of 1862 (B. C.), and 
prayed the Collector to permit him to measure the defendant's 
land with & rod of 80 cubifs, averring that that was the Procho- 
lit (afere), or prevalent rod of the pergunna, The defend- 
ant opposed the plaintiff's application, on the ground that the 
Procholit (eyofey&), or prevalent rod of tho pergunna was not 
a rod of 80 cubits, but was a rod of 90 cubits, 

The Collector tried the case between the parties, after evi- 
dence had been adduced on either side, and passed a deoree 
direoting that the measurement might proceed, the plaintiff (the 
zemindar) being directed to use a rod of 90 cubits їп making 
such measurement. 

The plaintiff appealed to the Judge against this decision, and 
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1870 — the Judge dismissed the appeal, on the ground that, under the 
pavan rulings of this Court, no appeal lay to him from the decision of 
Cownnaam g Collector in go far as that decision declared what was the. 
теа standard pergunna rod with which а measurement was to be 

| made. 

A special appeal was preferred to this Court, and the Judges - 
of the Division Bench of this Court before whom the appeal 
w&s preferred, referred this and the other special appeals before 
them to & Full Bench of this Court. 

The material parts of the seotions of Act VI of 1862, B. C., 
with which we have to do in these appeals, are, I think, the first 
part and the general tenor of section 9 of the Aot, that part of 
section 10 which refers to the appellate jurisdiction of the Courta, 
and the provisions of section 11. 

The first part of section 9 is declaratory, and it lays down that 
* every proprietor of an estate or tenure, or other person in 
receipt of the rents of an estate or tenure, has aright of making 
a general survey and measurement of the lands comprised in 
such estate or tenure, or any part thereof, unless restrained from 
doing so by express engagement with the occupants of the 
lands.” Then the section goes on to say: “if any person intend- 
ing to measure any land whith he has a right to measure is 
opposed in making such measurement by the occupant of the land, 
such person may mhke application to the Collector, and tbe 
Collector shall thereupon proceed to enquire into the case in the 
manner provided for suits under Act X of 1859, and shall pass 
a decision either allowing or disallowing the measurement.” 

Then by the last clause of section 10 it ig provided that 
“gave as aforesaid” i, e., saving certain matters with which we 
have nothing to do in this case, * the decision of the Collector on 
all matters enquired into and determined by him under this and 
. the last preceding section” (i. e., section 9) “ shall be final, unless 

the same shall be reversed on appeal therefrom to the Civil 

Court. Such appeals shall lieto the Zilla Judge or to the Sudder 

Court” subject to certain provisions. | 

Then section 11 declares generally that “all measurements 
made under this Act shall be made ‘by the standard pole of 
measurement of the pergunna in whioh the land is situated.” 


— 


^ 
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The pleader on the part of the special appellant and the 
pleader on the part of the special respondent both contend that 
the Collector has jurisdiction to enquire and to determine, for 


-the purpose of the mensurement prescribed by section 9, what is 


the staudard pole of measurement of the pergunna; and the 
only point on which these pleaders differ is the second point sub- 
mitted for our decision, namely, the point as to whether, when 
the Deputy Collector has decided this question, there is any 
appeal from his decision. I really therefore do not know upon 
what the contention ія based when it is said that the Collector 
has no jurisdiction to determine in such а саве as this, as to what 
is or what is not the standard pole of measurement of the 
pergunna, І can only gather the objections from certain re- 
corded opinions of Division Benches of this Court, to which I 
shall now seriutim refer. 

The first is a case of T'aruckmath Mookerjee v. Meydee 
Biswas (1). In that case it was held that the order of the 
Collector under section 11, Act VI of 1862 (B. C.), was not 
appealable; and it further seems to have been held that so much 
of the decision of the Collector, in a case like the one we have 
before us, as declared what the standard pole of measurement 
was, was in the nature of an ordét and not of & decision, the 
Collector being, it was said, the depositary of the standard pole 
of the pergunna, and it being therefore exclusively within his 
province to declare what that standard pole was. 


1870 


8ВвгмАТТ 
Maxuonni 
Quowpitaanr 
?. 
Рекмбнлир 
Вот. 


This decision is followed up by the same Judges in another | 


case of Hakhal Doss Mookerjes v. Tunoo Paramanick (2). In 
this case it was said that the Collector had come to a judicial 
decision upon an issue properly raised as to what was the standard 
pole of measurement, The zemindar had appealed to the Judge 
upon this question of the standard pole, and the Judge had given 
a judgment upon the question. This Court held that the Judge 
had no jurisdiction to give any such judgment, and the learned 
Judges seem to have held that thjs was eo, because, in the first 
instance, there was no provision in section 11 giving an appeal 
to the Judge upon the question of the standard pole of measure- 


(1) 6 W. R, Act X Ral, 17. (2) 7 W. В, 239, 
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ment of the pergunna, and because that question would seem 
to be one of which the judicial determination would more pro- 
perly arise at the time of executing the award of the Collector, 
&nd therefore the Judges thought that the decision of the De- 
puty Collector as to the standard pole of measurement was not 
& matter open to appeal, and they dismissed the special appeal 
before them. : 

Then in a decision of Ramanath Rakhit v. Muchiram Para- 
manick (1), & Division Bench of this Court, in whioh one of the 
Judges who had been a Judge in the Division Benches in the 
cases above mentioned, took a somewhat different view of the law, 
and came to a determination that neither the Collector nor the 
Judge, on appeal from the decision of the Collector, had any 
jurisdiction to determine what was the standard pole of measure- 
ment of the pergunna. The Judges wére of opinion that “ the 
fanctions of the Collector, as well as the provisions for appeal, were 
strictly defined in the 9th and 10th sectionsof the Aot, and that the 
direction contained in section 11 was one obligatory on the zemin- 
dars or persons making the measurement; but that it was not 
for the Collector to lay down й priori in orders made under sec- 
tion 9 with what pole the measurement was to be made, but that all 
questions ariging out of the pole with which the zemindar might 
measure must be reserved for after proceedings when any action 
was taken upon the result of the measurement obtained.” And 
the Judges were of opinion “that the order of the Collector 
ought to be cut down to an order allowing the zemindar to 
measure, and that the responsibility of measuring with the pro- 
per standard must be left entirely to the zemindar." * The au- 
thority,” the Judges remark, “given to the Collector in this 
matter, vexatious as is the nature of the proceedings, seems to 
be strictly limited to enabling the zemindar to carry out the 
power, which is supposed by law to reside in all proprietors, of 
measuring the lands within his estate. It can matter very little 
to the ryot by what standard his lands may be measured, because 
the mere measurement does поё conclude either him or the land- 
lord as to any further question." 


(1) 3 B. L. R, App., 63. 
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The decision was followed in Brajakisor Sen v. Kasim Ali (1) 
in which I was one ofthe Judges. Mr. Justice Bayley concurred in 
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the judgment which I delivered on that occasion ; but the reasons phn 
for it were given by myself, and I cannot, therefore, of course Рикионаяр 
т. 


say to what extent those reasons were concurred in by my 
learned colleague. I was then of opinion that, had the case 


before us “been a case of application for measurement under - 


section 10 of the Act, the Collector might have had jurisdiction 
to declare the length of the standard rod, and the Judge might 
have had jurisdiction to entertain and determine an appeal from 
the Collector’s decision on this point. But the application here 
was an application under the provisions of section 9, and in the 
words of the law the Collector was bound to proceed to enquire 
into such application and pass a decision either allowing or dis- 
allowing the measurement. ‘The point, therefore,—and the sole 
point—before the Collector under the provisions of section 9, 
"waa whether the measurement should be allowed or not, and there 
° was поё and could not be before the Collector the point as to the 
length of the measurement:rod, because, until the zemindar had 
been permitted to measure, and had proceeded to measure, there 
could be no issue as to the measurement rod that he was to be 
permitted to use.” | 

These are the decisions in favor of the contention that the 
Deputy Collector has no jurisdiction to enquire into the ques- 
tion of the standard pole of measurement. But, on the other 
hand, there is a case of Mackintosh v. Koylas Chunder Chatter- 
jee (2) which held a contrary doctrine. This goes to the full 
extent of declaring as well that the Collector has jurisdiction 
to enquire into such a question, as that an appeal will lie to the 
Judge on such a question against the decision of the Collector. 

- On reconsidering the whole question, I have come to the con- 
clusion that the answer to the questions before us should, in both 
cases, be made in the affirmative. I think that this decision 
must be given not from any consideration outside the law, such 
as it seems to me were many of those which influenced the 
Judges in the cases I have quoted, but I think that, within the 


(1) 3 B. L. B., App, 78. (3) W. B., 1864, Act X Ral, 59. 
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exact terms of the law the jurisdiction lies with the Collector, 
and the appeal lies to the Judge. I observe that every zemindar 
may measure unless he is restricted by express engagement from 
measuring; then the law seems to me to say, that if the zemindar 
goes to that which, in the first part of the law, he has been declar- 
ed entitled to do, namely, goes to exercise his rights to measure, 


. andif he is opposed in making such measurement by the осоп- 
_ pant of the land, then he may make an application to the Col- 


lector, and the Collector shall enquire into and determine the 
case, It is the opposition then of the tenant to the measurement 
which gives the zemindar his cause of action, and it would seem 
to follow that it would be the subject-matter of the opposition 
which would form the case between the parties on which the 
Collector was to determine whether there should be meagure- 
ment or no measurement. | 

Then this opposition on the part of the tenant is not declared 
to be opposition on any one or more particular grounds, such as 
that the xemindar was restrained by express engagement with 
the occupant from the measurement, or that generally the 
xemindar had no right to measure and во forth; but it is declared 
to be opposition generally and without specification of grounds, 
so that 16 ів hard to see why, Èf the Collector has jurisdiction 
to determine for measurement or the contrary, when the 
opposition of the tenant is based upon one ground, the Collector 
should not equally have such jurisdiction when the opposition 
is based upon another ground. It is, I would repeat, the opposi- 
tion generally, and on whatever ground it may be based, which 
gives the cause of action, and that opposition once made, the 
Colieotor, it seems to me, is bound to determine whether that op- 
position is justifled or not, on whatever ground he may find it 
to be based, so that he may eventually determine whether the 
measurement may proceed or not. 

It has been suggested to me that the opposition to which the 
law has reference must be to give the Collector jurisdiction on 
opposition in the shape of a denial of the remindar's right to 
measure, but as I read the law there is no such restriction in it. 

The law simply says that “if the zemindar is opposed,” not on 
this ground or on that ground, but “is opposed” generally, then 
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he, in making the measurement, may apply to the Collector, and ___1870 


the Collector shall enquire into and pass a decision allowing or ука, 
disallowing the measurement, so that it seems to me, that if the Спотриват 
zemindar is opposed on any ground by the oooupant in making ree 
the measurement, whether it be on ground such as I have above 
referred to, or the ground in the matter before us, namely, the 
ground that the zemindar desires to use that as the standard pole 
of measurament which is not the standard pole of measurement, 
then I think that the law distinctly declares that the zemindar is 
at liberty to make application to the Collector, and the Collector 
must proceed to enquire into the case and to pass a decision 
either allowing or disallowing the measurement. And so in this 
cage, аз Mr. Justice Macpherson has suggested in his order of 
reference, I thiuk that when the Deputy Collector had deter- 
mined that the zemindar had applied to measure with a pole 
which was not the standard pole of measurement of the pergun- 
n&, then the Collector should, perhaps, more properly have 
given a decision disallowing the measurement. At the вате 
ʻe time, I am not prepared, and it is not necessary, that I should say 
that the Collector might not give the decision that he has given 
in this case, namely, allowing the measurement but only allow- 
ing iton terms. If the Collector {ad jurisdiction, as I think he 
had, either to allow or to disallow the measurement in this case, 
then also I think that the words in the latter part of section 10 
are conclusive on the point, that an appeal in such a matter will 
lie to the Judge, because the words of the law are, that “ the 
decision of the Collector on all matters enquired into and deter- 
mined by him under this or the last preceding section (1, ¢., sec- 
tion 9), shall be final, unless the same shall be reversed on 
appeal therefrom to the Civil Court.” 

It is said, however, that there is no appeal, because the Colleo- 
tor is the depositary of the standard pole of measurement, and 
it is therefore exclusively within his province to declare what the 
standard pole is. 

This argument, however, is I think based on an assumption 
that that is the fact which is not always the fact, and I will 
venture further to say, that itis a begging of the whole question. 
It is possible, and in fact it seems to be generally the case, and 
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180 шу own observation and experience ів that it is the case, that 
anat ^" the Collector is in one sense the depositary of a pole of measure- 
Cuowpusamr ment of the pergunna, but it does not at all follow that because 
Parc he is sometimes, and under certain circumstances, the depositary 

of guch a pole, that it is therefore the standard pole, or that he 
should always be the depositary, nor that, if he be always the 
depositary, he must also be exolusively the judge to declare 
what the standard pole is — — 

The same experience which has taught me that the Collector 
` is generally the depositary of a pergunna pole of mensure- 

ment has also taught me that this pole has emanated, in most 
instances, from the zemindar, and has been filed for record in 
the Colléttorate behiud the ryot's back, and without his know- 
ledge and consent; that such pole is not filed for record in the 
case of every pergunna, and that even when it has been во 
filed it has often been tampered with. | 

But even if the Collector were invariably, or whenever he may 
be, the depositary of a standard pole of measurement, that pole 
might, and perhaps in every case ought, on production of the 
record of it, to be at once held to be the pole by which only a 
measurement should be effeoted, but that, it seems to me, would 
follow not because the Соў ог is the judge of the standard 
pole quá Collector, but because his record when produced is 
(if it is) conclusive evidence of what the standard pole is. And, 
indeed, I find nothing in the law declaring the Collector to be 
“ exclusively the judge” of the standard pole. 

I remember well a suit in which, on the evidence, the stand- 
ard pergunna pole was part of a certain door-post in the house 
of в certain zemindar, and I imagine that, in all cases, the ques- 
tion of what is the standard pole must be а question of evidence. 

It is however again said that the Collector has no jurisdiction 
to determine this point, because none is given by the provisions 
of section 11 of the Aot. Those provisions, however, in my 
judgment, are simply declaratory. They simply declare what 
shall be the rod by which the measurement under the Act shall 
be made; and axhough those provisions do not declare who is 
the person to determine what the standard pole of measurement 
is, neither on the other hand do they forbid the Collector to be 
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provisions of section 11, which peremptorily lays down that ** all 
measurements made under this Act shall be made by the standard 
pole of the pergunna in which the lands are situated.” When 
a particular right is created or declared by a particular law, 
“every act done in the exercise of that right must bo necessarily ` 
considered as an act done under that law, and it must, therefore, 
be done in the mode which that law prescribes. In the present 
case we find that the landlord is authorized to measure his lands 
by one partof Act VI of 1862 ; but by another part of that very . 
Act itis peremptorily leid down that all measurements made 
under it must be made in a particular manner. How then can 
it be said that the measurement made in the exercise of such a. 
right is not а measurement made under Act VI of 1862, or that 
such а measurement can be made in & manner different from 
that which that Act requires? Such a construction would, in my 
opinion, completely nullify the provisions of section 11; for, if 
the landlord is entitled to measure his lands with any arbitrary 
rod of his own selection, where was the necessity for making a 
provision to the effect that all measurements made under the Aot, 
which gives him that right must be made by a fixed pole, namely, 
the standard pole of the pergunna? The right to-do ап aot 
is, in my opinion, inseparably\from the mode in which that act 
is required to be done; and if this is oncé conceded, it would 
follow, as а matter of course, that every measurement made by a 
landlord, under the power vested in him by the first part of sec- 
tion 9, must be oonsidered as & measurement made under the 
Act of which that section i8 & part, and it must, therefore, be 
made by the standard pole of the pergunna, and by the standard 
pole of the pergunna only. In the next place, the Collector is 
required by the second part of section 9 to enquire into the case 
in the'manner provided for suits under Act X of 1859, “and 
then to pass a decision allowing or disallowing the measurement,” 
and it is further declared by the last portion of section 10 that 
* the decision of the Collector on all matters enquired into and | 
determined by him” under section 9 * shall be final unless re- 
versed on appeal therefrom to the Civil Court." It ів clear from 
these provisions that the decision of the Collector under section 9 
has the full force of a judicial decree between the parties, and 
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every mensurement made by the landlord on the strength of 
such & decree must be considered in the same light as if it were 
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made in execution thereof. Whether this measurement is made Сноттрнвати 
. . . ` т 
with or without any further assistance from the Collector does Рижыондир 


not seem to me to be very material; for the Collector would 
be bound to give such further assistance if the landlord is still 
opposed by the tenant in making such measurement, If then we 
are to consider that this measurement is & measurement made in 
execution of a decree passed under section 9, can it be possibly 
contended that it is not a measurement made under Act VI of 
1862, when it is perfectly clear that the said section is 
nothing but & part of that Act? And if this proposition 
is once admitted, does it not necessarily follow that the 
landlord is bound to make the measurement according to the 
provisions of section 11, which says that “all measurements 
made under Act VI of 1862 must be made by the standard pole 
of the pergunna?” If the measurement made under the provi- 
sions of section 9 is not & measurement under Act VI of 1862, I 
am aware of no other law under which such measurement could 
be made so long as that Act was in force. 

The preceding observations are, Е believe, sufficient to show 
that every measurement is made und Act VI of 1862, and that 
the landlord is therefore bound to make that measurement by 
the standard pole of the pergunna under the provisions of sec- 
tion 11 of that Act. Let us apply this conclusion to the deter- 
mination of the partioular question under our oonsideration. 
The landlord in this case comes before the Collector on the allega- 
tion that he wanted to measure the lands held by the defendant 
with a particular rod, which he asserted was the rod current in 
the pergunna, but that he was opposed in making such measure~ 
ment by the defendant. 

The defence set up was that the rod mentioned in the plaint 
was not the current rod of the pergunna, and that the plaintiff 
had no right to measure the lands in question with such a rod. 
In this state of the pleadings, the only point in issue between 
the parties was whether the rod alleged by the plaintiff or that 
alleged by the defendant was the standard pole of the pergunna 
within the meaning of section 11. Now if the landlord is 
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bound to make the measurement by such a pole, as I have 
already shown in the previous part of my judgment, the Collector 
is bound to determine this issue before he can pass a decision 
allowing or disallowing the measurement, If therod with which 
the plaintiff sought to measure the lands in question was not the 
standard rod which he was bound to use, the defendant was fully 
justifled in resisting the measurement upon that ground; and 
the Collector would be necessarily bound to determine what the 
proper rod ought to be before he can decide the case one way or 
the other. It has been ssid that there is but one question which 
the Collector has jurisdiction to decide under section 9, namely, 
whether the plaintiff has a right to measure the lands or not. 
With refererice to this argument, I wish to observe, in the first 
place, that there is nothing in the words of that section to restrict 
the number of questions to be decided to one. All that it says 
is, that “the Collector shall proceed to enquire into the case in 
the manner provided for suits under Act X of 1859, and then 
pass a‘decision either allowing or disallowing the measurement.” 
The numb: of questions to be decided must necessarily depen 
upon the pleadings in each particular case, and the Colleotor is 
therefore bound to.determine every one of them so long as such 
determination is esaential Ew right determination of the oase 
itself. Then, again, the last portion of section 10 declares that 
* the decision of the Collector on all matters arising in suits 
ander section 9 shall be final, &c.”; and this language із suffi- 
cient to show that the Legislature must have thought that the 
Collector would have to enquire into more ** matters” than one 
in such suits. But be this as it may, it seems to me to be per- 
fectly clear that the right of measurement giveh to the landlord 
by Act VI of 1862 is necessarily subject to the limitations pre- 
scribed by section 11 of that Act, and the question of the rod 
must therefore be considered as inseparable from that of the 
right itself. When the law creates a particular right, and at the 
same time requires that that right should be exercised in a 
particular manner, the Court, through the assistance of which 
that right is sought to be enforced, is bound to see that it is 
exercised in that manner, and in that manner only. In the case 
now before us, the only right which the law has Nested in the 
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landlord ів to measure the lands held by his tenants with the 
standard pole of the pergunna, and the Collector would be 
certainly wrong if he allows him to measure those lands with any 
other pole. And yet this would be the inevitable result if we 
hold that he has no jurisdiction to determine what-this standard 
pole is when that question is distinctly raised before him. 
Again, the last portion of section 9 declares that, “if an under- 
tenant or ryot, after the issue of an order enjoining his attend- 
ance, neglects to attend and to point out the land, it shall not be 
competent to him to contest the correctness of the measurement 
made, or any of the proceedings held in his absence.” But if 
the landlord is to be permitted to measure the lands with any 
rod he likes, I am at в loss to understand why the latter should 
be visited with such a severe penalty as this for refusing to 
attend during such a measurement. The object of the measure- 
ment must be presumed to be the ascertainment of the exact 
quantity of land in the occupation of the tenant, and this objeot 
can be directly attained by the measurement, only when it is made 
with the proper rod, that is to say, with the standard rod of the 
pergunna in which the lands are situated. Why, then, the 
ryot might justly say, am I to waste my time in waiting upon 
my landlord, when I see that he 4. to measure my. lands 
with an improper rod? And why, again, is he to be precluded 
from contesting the correctness of that measurement, or of the 
proceedings connected with it, if he refuses to attend? The 
legislature might have, if it liked, allowed the landlord:to mea- 
sure the lands with any arbitrary standard of his own, leaving 
the question of the proper rod, as well as that of the area which 
depends upon it, to be determined in some future litigation 
between him and the tenant. But when it positively declares 
that all measurements made under the Act shall be made accord- 


jug to the standard pole of the pergunna, there can be no 


doubt whatever that it had some object in view in making 

such ‘a provision. Suppose, for instance, that the landlord 

wishes to measure the lands according to the mode of mea- 

surement prevalent in Turkey. The Bengal ryot is not expect- 

ed to understand anything of such a process of measurement, 

and yet, as the law stands, he is to be visited with the Severo 
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180 ^ penalties above referred to, if he refuses to attend while his land- 
Senari lord is going through a process which is perfeotly unintelligible 
Снотопвдти to him. It has been said that the words “it shall not be com- 
Parsons petent to him to contest the correctness of the, measurement or 
of any proceedings held in his absence,” do not mean that he will 
not be permitted to raise the question of the rod in any future 
litigation. I confess that I am by no means prepared to admit 
the correctness of this construction. The words “ correctness of 
the measurement” evidently mean the correctness of the result 
arrived at by the measurement, and the section makes no excep- 
tion whatever as to any particular ground upon which the correct-. 
ness of this result can be impugned. The words are absolute as 
| they stand, and the recusant ryot would be precluded, in my 
opinion, from contesting the result of the measurement, whether 
it be upon the ground that an improper rod has been used, or 
upon any other ground whatsoever. At any rate, it seems to me 
to be perfectly clear that the words “ or any of the proceedings 
held in his absence” must necessarily cover all possible grounds 
of objection; for, as these proceedings evidently refer to those 
held after the decision of the Collector, they must, as a matter of 
course, include the matter of the rod with which the measurement 

is made subsequent to that pin 
The above view appears to me to be strongly corroborated by 
the provisions of section 10. According to this section the Colec- 
tor himself is required to make the measurement, and it follows, 
therefore, that this measurement must be considered as & measure- 
ment made under the Act. If then a question is raised before - 
the Collector as to what the standard pole of the pergunna is, 
he would be bound to determine that question before he can pro- 
ceed with the measurement; for this measurement, being a 
measurement under the А ої, must be made by the standard pole 
of the pergunna under the express provisions of section 11. Ithas 
been said that because the Colleotor would be bound to enquire 
into the length of the measuring rod in suits arising under вес- 
tion 10, it does not necessarily follow that he would be bound to do 
the same thing in suits arising under section 9. But the two 
sections „ате evidently cognate to one another. The right of 
measurement claimed under both the sections is one and the 
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custodian of the standard poles of measurement in use in the 
different pergunnas situated within his collectorate, and as every 
question relating to such poles of measurement can only be 
determined by the inspection of his own records, every euch deter- 
mination must be taken to be a determination made in his minis- 
terial, and not in his judicial, capacity. I confess that I am 
altogether unable to accede to the correctness of this proposition. 
There is no law that I am aware of which says that the Collec- 
tor 18 the custodian of such poles, or that the records of his office 
are the only evidence upon which the length of such poles can 
and ought to be determined. Those records are frequently 
referred to, it is true, whenever there is a dispute about the 
length of the measuring rod; but there is no law which saya that 
they are to be taken as conclusive evidence for the determination 
of such disputes. From what materials, it may be asked, have 
those records been prepared? And who were the parties by 
whom those materials were / 1ррПе to the Collector? Every one 
who has any éxperience c / this subject will admit that they are 
nothing more nor less than the statements made to the Collector. 
from time to time by the zemiudars themselves; and even if we 
allow them to be admitted in evidence against the ryots who 
were no parties to them, city on the ground of their antiquity, 
or on the ground that they have been admitted as such by в long 
and uniform course of practice, I do not see the slightest reason 
for holding that we are bound to accept them as conclusive evi- 
dence on а question of such vital importance. But assuming, for 
the sake of argument, that they are entitled to the fullest weight 
which is sought to be attributed to them, I am still at a loss to 
understand why the decision of the Collector, on the length of 
the standard pole, should be considered as a decision passed in 
his ministerial capacity, merely because that decision is based 
upon such materials The records of a Court of Justice, or of 
any other public office, might be legally entitled to be considered 
28 conclusive evidence on & particular question of fact; but I am 
utterly at a loss to understand why the determination of that 
question should be held to be a determination made in a minis- 
terial capacity, merely because it is made on the strength of 
such records. The officer making the determination might mis- 
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interpret those records in various ways, Өг he might mistake 
some other records for them; and it would, therefore, be certainly 
wrong to contend that such a determination does not require any 
judioial discrimination.. Again, if the length of the measuring 
rod is to be at all determined by the Collector before he passes 
а decision under section 9, this determination must be considered 
a8 & determination made during the trial of the suit instituted 
under that section. How then can it be said that a part of the 
proceedings held by the Collector during the trial of such suits 
is to be taken as a proceeding held judicially, and that another 
part of those very proceedings, relating to a question of the 
highest importance to the parties, ів to be considered ав а pro- 
ceeding held in his ministerial capacity. At what particular 
stage of the trial, it may be asked, does the Collector cease to be 
& judicial officer, and what reasonable ground is there for mak- 
ing such а distinction? It has been said that the order passed 
by the Collector on the length of the measuring rod is to be con- 
sidered as an order not passed in the course of the trial held 
eunder section 9, but as a separate order passed under section 11. 
I am of opinion that there is no force whatever in this argu- 
ment. There is nothing in the wording of section 11 which 
provides for the passing of any юе order of any kind what- 
ever. All that it says is, that every measurement under the Aot 
shall be made by the standard pole of the pergunna; and if we 
read these words apart from those of sections 9 and 10, there ia 
not the slightest ground for holding that the Collector is to pass 
any order whatever as to the length of the measurement rod. 
If the provisions of section 11 do not apply to the suits brought 
under sections 9 and 10, there ie no other section of Act VI of 
1862 to which those provisions can apply ; and this one fact is 
sufficient to show that the three sections must be read together 
as constituting the entire law on the subject of measurement. 
Lastly, Y wish to observe that the question of the measuring 
rod is the only question which can arise in the majority of suits 
instituted under sections 9 and 10. The abstract right of the 
plaintiff to measure, apart from the question of the rod with 
which that measurement is to be made, is put in issue in those 
cases only in which his right as a landlord is denied in foto, or 
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in which an express “engagement barring such measurement is 
put forward аз а defence. These cases, it must be admitted, 
are comparatively rare. Why then are we to suppose thst the 
legislature went to the length of providing for such a class of 


„suits as those contemplated by sections 9 and 10, if it did not 


intend to provide for the disposal of the only question which 
ordinarily arises between landlords and tenants in this country 
in connection with the subject of' measurement. It has been 
gaid that the decision of this question might be conveniently 
deferred until & suit for enhancement is actually brought by the 
landlord. І confess that I am wholly unable to find any valid 
foundation for this argument, If the question of the measuring 
rod is determined in the present suit and the lande are actually 


. measured with the proper rod, thus determined, it might be 


reasonably expected that the parties would come to an amicable 
settlement between themselves and thereby obviate the necessity 
for further litigation either for enhancement or for abatement of 
rent Why then are we to leave an important question like 

this unsettled and thereby multiply litigation, when it is per-, 
feotly olear from the above remarks that that question can be 

determined as satisfaotorily in the present suit as in any other 
suit which the parties might Afterwards choose to bring against 

one another. Surely the duty of the Court is to prevent multi- 
plicity of suits if it can properly do во without usurping juris- 
diction, and I see nothing in the provisions of Act VI of 1862 

to justify the contention that the Collector has no jurisdiction to 

determine the length of the measuring rod in a suit brought 
under section 9 of that Act. 

The next question to be determined in this case is, whether 
the decision of the Collector, on the length of the standard pole, 
is appealable or not. With reference to this question, I have 
but very little to say. І have already shown that the Collectór 
is fully competent to determine the length of the standard pole in 
his judicial capacity, and it would therefore follow that this deter- 
mination would be‘liable to be appealed to the Civil Court under 
the express wording of the last portion of section 10, which says 
that “the decision of the Collector on all matters enquired into 
or determined by him under the last preceding section” (namely 
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withstanding that the applicant has the right to measure which 
is spoken of in the immediately preceding words; if thia be so, 
I can discover nothing in the context to limit its operation in this 
respect. And, clearly, there may very well be good reasons why 
the proposed measurement should: not be allowed to take place, 
independently of the general right of the applicant to measure, 
such, for instance, as may be afforded by the atate of the crops. 
I suppose the legislature intended that the Collector should 
give effect to these, because it haa used words sufficient to 
endow him with the requisite power, and hag said nothing to 
qualify them. If, then, the Collector may, in coming to his deci- 
sion, look at matters other than those which bear-upon the ques- 
tion whether or not the applicant has a legal right to measure as 
defined in the 9th section, is the length of the rod, with which it 
is proposed to measure, one of them? A priori, one might 
certainly be disposed to imagine that it would be of small con- 


7 ведпепсе to the ryot, or to any one else, what particular length 


of rod the proprietor selected for his unit of measurement. If 
only the actual length of that rod be known in terms of a giveh |. 
unit, the numerical results obtained by employing it dould of 
eourse be readily conve into any desired scale by an arith- 
metical process. The legiéfature, however, has made it impera- 


* tive on the proprietor to use в particular unit of measure, for the 


11th section declares that, * all measurements made under this 
“< Act shall be made by the standard pole of measurement of the 
* pergunna in which the land is situated." ` The purpose of 
this section is, as it seems to-me, to give some sort of pro- 
tection to the under-tenant or ryot, or ocoupant of the land. It 
is clearly implied, I think, in section 9 that it is the duty of the 


` under-tenant or ryot to be present on the occasion of making the 


meüsurement, and that he may be in some way bound by that 
measurement, unless he has earned a right to object to its cor- 
rectness by having contributed, so far as lay in his power, towards 
making it accurate. In this view it seems to be only just that 
he should not be called upon to work with, or to assent to, the use 
of any other instrument of measurement than one with which . 
he is-already familiar; and it appears to me to be part at least 
of the object of section 11 to secure to him protection in this 
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respect. -If I am right in this opinion, it follows, I think, that 1870 
the Collector, in the case of any application to him under geo. „Bemat 
tion 9, is bound to give effect to section 11, and therefore to Снотонвмя 
consider, as an element material to his decision, whether or Бакста 
not the proposed measuring rod is the standard pole of measure- adi 
ment of the pergunna, whenever this question is raised by the 
opponent of the Application. If section 11 ів to be disre- 
garded by the Collector, it must become, so to speak, a dead 
letter, for there is, as far as I know, no other tribunal which 
ean enforce it; and it'will be hardly disputed that the recog- 
nized rules of construction forbid our coming to such a conclu- 
sion as this if we can reasonably avoid it. And, indeed, I am 
unable to perceive any reason why section 11 should be excluded 
from the Collector’s consideration in this matter. It is un- 
doubtedly part of the law which the Collector must have before 
his eyea whenever he entertains an application under section 9. 
And I cannot find any ground for holding that the only issue 
which can arise on such an application is the issue whether or 
aot the right to measure, as specified in the first part of the 
section, exists. On the contrary, as I have already pointed out, 
the primary meaning of the words of the section seem to me to 
imply that, in the view of the legi e, there might be в good 
reason why the Collector should disallow the measurement even 
though the applicant possessed such right to measure. 

But, further, assuming that the right to measure is the only 
matter upon which the Collector has jurisdiction to adjudicate, 
it appears to me that the legislature has made the length of the 
measuring rod an element in it. If section 11 has any opera- 
tion at all, it necessarily, I think, affects the generality of the 
words which constitute the definition of the right to measure in 
section 9. While’section 9 says that “ every proprietor of an 
estate, &c., has a right of making a measurement of the lands 
comprised in, such estate unless restrained from doing so by 
express engagement with the” occupants of the lands,” sec- 
tion 11, as I understand it, states just as positively, and without 
any qualification whatever, that every measurement made in exer- 
cise of this right “shall be made by the standard pole of 
measurement of the pergunna in which the land is situated.” 
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What is this but a limitation on the general right to measure? 
It appears to me as the effect of the two sections that the pro- 
prietor thus obtains a right to measure in а particular mode опу; 
and, consequently, if he proposes to measure in any other mode, 
he is attempting to do that which the Act gives him no right to 
do, and upon objection made by the occupant of the land, the 
Collector ought to disallow the measurement. 

Whether, therefore, the Collector can or cannot, under sec- 
tion 9, take cognizance of any other form of opposition to the 
making of the measuremont than a denial of the right to measure, 
it appears to me in either alternative that the first question put 
to us must be answered in the affirmative. 

It is with great hesitation and diffidence that I have come to 
this conclusion, because I know that three out of the seven 
Judges by whom this case has been heard dissent from it; and 
that circumstance alone necessarily obliges me to distrust the 
soundness of my own views, Actuated by this feeling I have 
reoqnsidered, with my best attention, the sections upon which the 
question depends; and I am bound to say, that I find myself 
still unable to put any other construction upon them than that 
which I first arrived at, «ud which I have now endeavoured to 
justify. So far as my колге of the English language en- 
ables me to speak, I should say confidently, that the framers of 
section 9 designed to submit to the adjudication of the Collector 
other issues than the mere right to measure, as that right is in 
that section defined. The words seem to ine very. distinctly to 
enunciate, that the application of a person who has such a right 
to measure, may, under some circumstances, be properly disallow- 
ed by the Collector. І do not forget that common sense (which 
is sometimes supposed to be quickened in its operation by being 
veiled under the phraseology of well known juridical writers) 
requires us to regard the intention of the legislature as the end 
which judicial interpretation of legislative enactments should be 
directed to effect. In truth, if the intention of the legislature 
is manifest, I need no authority to convince mo that it furnishes 
the safest clue tothe sense in which the legislature desires parti- 
cular words to be understood. But, unfortunately, in the instance 
before us, the language which we are called upon to interpret, 
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and to give effeot to, is itself the only source from which we can 
gather the intention of the legislature. The task of discovering 
this intention is therefore none other than that of interpreting 
the language; and the fulorum of the lever, which is to remove 
our difficulty, is without a point of support. 

We are not now concerned with the “standard pole" itself. 
What may or may not be the standard pole of measurement in 
any given pergunna must be a mixed question: of fact and law, 
such as admita of being determined in the ordinary way by any 
tribunal which is properly called upon to entertain it And it 
is quite possible that, in some pergunnas, the Collector may have, 
within his own cutoherry, matter of record or guasi-record which 
may afford conclusive evidence on the point. Some desultory 
disoussion on this topic took place during the argument of the 
case before us; but I only refer to it here for the purpose of 
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saying that, in my opinion, it is not material to our decision on ` 


this reference. 

The answer to the second question which has been put to us 
“flows almost immediately from the answer given to the first, If 
it falla within the jurisdiction of the Collector to hear and deter- 
mine an objection to the length of thg measuring rod, his decision 
thereon may, by virtue of the 1 ovisions of section 10, be 


appealed against by an application to the Civil Court, unless it 


is expressly saved from such appeal; and this it clearly is not. 
Hence I am of opinion that the second шеп also should be 
anawered in the affirmative. А 


JAOKSON, J.—We have not had in this case the advantage of 
‘argument on both sides, because the vakeel for the defendant, 
respondent, has joined the plaintiffs, appellant's, vakeel in seek- 
ing to obtain from the Court a recognition of the Collector's 
power to determine judicially the * pole" by which & zemindar 
is to carry out a measurement ordered under section 9, Act VI 
of 1802, B. C. 

As I have been concerüed in several of the decisions which 
have been cited, I wish, in the first place, to advert to what 
appears at first sight to be an . inconsistency in those decisions, 
and I feel this thé more necessary because I find myself quoted 
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by Mr. Justice Macpherson in his referring order as having 
held in Ramanath Rakhit v. Muchiram Paramanik (1) that the 
Collector had not, and in Тагысйлай Mookerjee v. Meydee 
Biswas (2) and Rakhal Doss Mookerjee v. Тулоо Purama- 
nick (3) that he had, jurisdiction to decide the point. 

In the earliest case, Tarucknath Mookerjee v. Meydee. Bis- 
was (2), I shortly stated my opinion that the order of & Collector, 
under section 11, was not subject to appeal, and I rested this 
opinion on the statement that the Collector was the depositary 
(as the fiscal chief of the district) of the standard pole of each 
pergunna, and that his declaration on this point was binding. 
I believed at that time, and I still believe, that almost every- 
where there is, in the Collectorate, an actual standard for each 
pergunna or part of & pergunna, which the Collector would 
produce if called upon to do so. 

In the next case, in which, as well as in the proceding саве, 
‚ Т had the benefit of Mr. Justice Kemp’s assistance, І used i in 
giving judgment the word “ deoision" in respect of the deter- 
mination by the Collector or Deputy Collector, and, according to” 
the marginal note, we appear to have held that this was a decision 
without appeal. I would attention, however, to the words 
in Rakha] Doss Mookerjee¥. Tunoo Puramanich (3) near the 
_ "bottom of the second column. I there speak of the question as 
to the standard pole as one of which the judicial determination 
would properly arise in executing the award of the Collector. 

The word “judicial” appears to have crept in by inadvertence, 

. because in the very next р egraph, over the page, I point out 
that it is in & suit for enhancement that the parties will have the 
opportunity of establishing judicially what the standard pole of 
the pergunna is., 

It has thus been my view throughout, though certainly more 
fully and distinctly stated in the case of Ramanath Rakhit v. 
Muchiram Puramanick (1) that the size of the pole was not 
a matter to be tried judicially under section 9 of Act VI of 
1862, but one to be certified by him as a public officer, or 
settled in the execution of his award. I have always affirmed 

(1) ЗВ. L. В., App., 63. ' (B) TW. R., 239. T 

(2) 5 W. В, Act X. Ral, 17. 
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that the real contest on this point must arise when the landlord 
proceeded to make use of the results of his measurement by 


enhancing the ryot’s rent. 
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To the opinion thus gradually and maturely formed, I now Pass OnaxD 
fully adhere, and I regret to find that the opinion of the majority i 
of this Bench is the other way, because, while a decision affirming 
my view would have finally disposed of the point (the wording 
of the recent Act being so much more unmistakeably in favor of 
that view), the point will inevitably arise again in cases under the 
Bengal’ Act VIII of 1869, and the present decision will con- 


clude nobody. 


The whole question involves itself into this, what is the con- 
nection between section 11 and section 9 of Act VI? 

The sppellant’s argument is that section 11 is to be read in 
direct bearing upon the declaratory part of section 9 as an 
express limitation of the zemindar’s right to measure; that this 
‘right is only a right to measure by the standard pole of the 
pergunna, and if the ryot can show that the zemindar intends to 
measure by a pole other than the standard, he puts him out 


of Court and shows that he is 
Collector. 


Now, the firat idea which presen 


not entitled to the aid of the 


itself to me, upon this con- 


tention, is that, if the legislature meant this, it was 80 very easy 
to say so. The provisions relating to measurement in a less 
stringent form were embodied in the Imperial Act X of 1869, 


section 26 (1). 


(1) Act X of 1859, sec. 26.— When rent 
is payable by an under-tennntor ryot at а 
certain rate or rates according to tho 
quantity of land held or cultivated by 
him, or when any written engagement, 
conditloned for the payment of а certain 
amount of rent on account of land held or 
cultivated by an under-tenant or ryot, 
has expired or become cancelled by tho 
mole for аггоага of revenue or rent of the 
estato or tenure in which the land is 
situato, the person to whom the rent 
is payable hes a right to measure such 
land for the purpose of ascertuining the 
quantity of land held by such under-ten- 


The Lieutenant-Governor's Council were not 


ant or ryot, as every proprietor of an estate 
or tenure has а right of making a general 
surrey or measurement of the lands com- 
prised in such estate or tenure unless re- 
strained from doing so by express engage- 
ment with the occupants of the lands If 
any person intending to measure any land, 
which he has a right to measure, ів oppos- 
ed in making such measurement by the 
occupant of the land, or Н any under- 
tenant or ryot, having received notice of 
the intended measurement of land held 
or cultivated by him which is liable to 
snch measurement, refuses to attend and 
pomt out such land, such person may 
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1870 satisfied with those provisions, and they repealed the section as to 

ыёшматт the Lower Provinces of Bengal, and inserted in the Amending 

Cuowpnaan Act three new sections; 9, 10, and 11, of which the first (section 9) 

Ракмопаяр is an alteration of the repealed section 26, and the other two 

contain fresh matter. It is rather remarkable that section 9, 

while it leaves virtually unaltered the procedure part of the old 

section, very materially alters the terms in which the right to 

measure is declared. The original section firat laid down the 

cases in which the. remindar should be entitled to measure 

the landa of partioular under-tenanta or ryots, &nd then affirmed 

the right to make a general measurement of the lands in his 

estate, unless restrained, &c. Instead of this the new section 9, 

striking out the provision for measurement in particular cases, 

declared a right to make general measurements of, the landa 

comprised in estates or tenures, or any part thereof, unless 
restrained by express engagement, 

: Now, as the Bengal Council were altering the form in which the 
right to measure was declared, if they had intended to limit that 
right by making it а condition precedent that the zemindar 
should intend to measure with the standard pole of the pergunna, 
surely the inference is irrésjstible that they would have inserted 
this restriction in section—9, ‘mstead of placing it where it is 
to be found in section 11, with a distinct section intervening. 
And not only so, but in this case the succeeding parts of tho 
section must likewise have been altered, and provision must have 
been made for an award upon a dispute as to the pole of measure- 
ment; but thesection, precisely like section 26, provides two orders 
for two contemplated cases, viz., where the measurement is 
opposed, the Collector is to allow or disallow measurement, and 
where the ryot refuses to attend, is to enjoin or excuse his attend- . 
ance at such measurement. From the absence of any such 
words, I am justified in concluding that as the words “ enquire 


make application to the Collector, andthe such under-tenant or ryot. If any under- 
Collector shall thereupon proceed toen- tenant or ryot, after the issue of an order 
quire into the casein the manner provided enjoining his attendance,negloots to attend, 
for suits under this Act, and shall pass an it shall not be competent to him to con- 
order elther altering or disallowing the test the correctness of the measurement 
measurement, and if the case so require madein his absence.” 

enjoining or excusing attendance of any 
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into the case” ocour in both the sections, they mean the same 
thing in both situations, and that the case to be enquired into 
is that which the section itself in both cases suggests, namely, 
in the first qlaas of cases, whether the applicant is entitled 
to measure, and is not restrained by express engagement from 
so doing; and in the second, whether the under-tenant is bound 
to attend on the measurement and has refused after notice. 
Both sections conclude with the provision that an under-tenant 
neglecting to attend shall be debarred from contesting the correct- 
ness of the measurement made in his absence, and the Amending 
Act adds the words “or any of the proceedings held.” What 
-the precise efficacy of these added words may be, I cannot tell. 
They cannot refer to the enquiry, because the penalty does not 
attach until after the issue of an order enjoining his attendance, 
and the order must follow the enquiry. 
Then, it is clear, that no argument can be founded on the use 
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of the words “ correctness of the measurement,” because they ` 


ocour in the first Act, which was silent as to the pole, as well as 
- sin the Act by which the pole is introduced. 

I do not feel myself under any necessity of suggesting the 
purpose for which the section 11 was #ntroduced into the Act, or 
in what mode it was to be cps bs T cam certainly see 
nothing which induces me to believe that it was intended, by 
coupliug that section with the last words of section 9, to bind an 
under-tenant who has absented himself from the measurement 
as to the pole by which the area of his land is to be determined. 
What, indeed, is the meaning of the words “ standard pole” as 
used in this section? In what sense is the word “standard” em- 
ployed? If in its strict technical sense, then the standard must 
exist somewhere to refer to, and it must be decisive, leaving no 
room for evidence to be adduced by the parties. But if in a more 
popular sense, to denote the customary pole, what is the result? 
Let us suppose that a zemindar in Mauza Gopalpur wishes to 
measure the lands of a ryot, is not opposed, and measures actual- 
ly with а rassi of 80 cubits; he then proceeds to measure another 
holding, is opposed, applies to the Collector, obtains an adjudi- 
cation that the standard is оѓ вис dimensions that the rassi 
measures 85 cubits. He then goes on to that case in which the 
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' туо absenta himself, and, profiting by his absence, the zemindar 


measures by arassi of 60 cubits, by which result, according to our 


view of the case, the ryot isbound. Which of these is the correct 
- standard ? and by which of them is the remindar to measure on the 


next occasion, as he is bound by law to measure by the standard 
pole? Or if three suits, or fifty, are commenced against different 
ryots, the Collector must determine according-to the evidence in 
each case, and one ryot may succeed in making out a pole of 8, 


` „one of 9, and others of 10 cubits; which of these is the standard 


pole? Тһе chittas of а measurement made under this Act 
should, I take it, set forth that the pole or rassi employed had 
been one of so many cubits or feet, as the case may be, being 


. the standard pole or rassi of the pergunna. Now let us sup- 


pose the notice and application being silent as to the pole, that 
the ryot either does not oppose the measurement or contests the 
right to mensure on grounds unconnected with the stendard 
pole, and that in the latter case the Collector has simply affirmed 
the right to measure. The zemindar proceeds to measure assum- 


‘ing the standard or customary pole to be as above stated, 


‘Suppose the ryot then to say, “I do not admit or deny the, 


pole or rassi with which you are measuring,” and in these cir- 
cumstances the area ів г rded in the chittas,—can it be argued 
that the ryot would be bound by the measurement so made? 
If he signed the chittas he would probably be taken to have 
admitted that the land measured did actually contain so many 
bigas measured by-a rassi or pole of a particular kind but no 
more. If he did not sign the chittas, I apprehend he would 
not be bound by them in апу particular, but the zemindar would 
have to prove his measurement. Now, when the law directs 
that a ryot, absent after notice to attend, shall not be permitted 
to question the correctness of the measurement made, I con- 
ceive it is only intended to place him in the same position as if 
he had signed the chittas. No difference is made between cases 
in which the standard has been put in issue, and those in which 
it has not. Can it be contended that the legislature intended to 
punish the ryot for his contumacy by allowing an ex parte deci- 
sion against him of a question of which he had no previous 
notice ? 


VOL. VL] HIGH COURT. 


But if the question of standard may be so decided, so may 
other questions, such as rates, the quality of the land, the 
advantages of position, and even the right of occupancy. 
For it is contended that because the Act prescribes by what 
pole measurements shall be made, if the zemindar gives out that 
he intends to measure by a specified pole and the ryot disputes 
his liability to be measured with such pole, this gives the Collec- 
tor jurisdiction to determine judicially, not only whether the 
zemindar has a right to measure, but also whether the pole by 
which he intends to measure is the standard pole of the pergunna. 
Butthe Act in another place declares that certain ryots have a 
right of occupancy, hence if a zemindar gives notice that he 
intends to measure the lands of tenants not having such right, 
and those of A. B. among them, and if A. B. asserts that he 
thas such right, this by parity of reasoning will give the Collector 
jurisdiction to determine, on an application to measure, whether 
А. В. has or has not a right of occupancy ; and in like manner if 
A. B. were desoribed as a ryot not having a right of occupancy, 
&nd after an order to attend the measurement, absented himself, 
and had his land measured under that description, he would be 
concluded by the entry in the chittas (1), 

Again, section.17, Act X of © declares what shall be 
grounds for enhancing the rents of ryots having a right of ocou- 
panoy. Suppose that the zemindar gives notice of his intention 
to measure the land held by A. D., on the ground, say, that he 
holds more land than he pays rent for, and the ryot denies this 


(1) The following note is appended to 
the recorded judgment of L. S. Jackson, 
J. :—* Of course, it is cloar, that if the 
law declared that the zemindar should 
hare a right to measure by а particular 
rod at a particular time of year, or to 
measure the Jands of certain ryots, the 
Collector would hare to determine 
whether the ryot in questlon belonged 
to such class, and would ordor a measure- 
ment by such rod, at such time of year. 

““ Hereif the remindar asked for leave 
to measure by & rod other than the per- 
guuna rod, the Collector, I presume, 
would simply dizmiss his application on 


the ground that he wished to do some- 
thing which the law forbade. 

“ So if section 11 directed that mea- 
surements made under this Act should 
be made in the month of December, and 
the xemindar applied for an order to 
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measure in June, the Collector would die . 


miss the application ; or, if having ob- 
tained ‘an order allowing measurement 
with or without specification of time, 
tho xemindar went on to measure in Juno, 
his measurement would probably be roid, 
and so perhaps it might, if the ryot after- 
wards shewed that he had measured with 
another than the pergunne rod.” 


б 
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allegation, is the Collector to try this question also, and yet these 
questions, all arising out of provisions of the Act, would find a 


* place in & proposition for measurement just as naturally asa 


declaration of the pole with whioh, if the measurement was 
allowed, the landlord intended to measure. And suppose that, 
after the contest and adjudication, the ryot absenting himself, 
the zremindar afterwards measured with a different pole from 
that found by the Collector; or suppose that, after an adjudica- 


-tion by a Deputy Collector in the mofussil upon evidence 


that 8 cubits made a pole, it turned out that there was 
a standard pole in the Collector's record of 10 cubita. The 
illustrations of what this theory would bring us to are endless, 
and I cannot believe that any such thing was intended by those 
who framed the Aot. = 

What the legislature designed in enacting the procedure as 
well as the declaration contained in section 26 of. Act X, 
appears to me very comprehensible and very simple. The 
last clause of section 17 had declared it to be a ground of 
enhancing the rent of a ryot having a right of oocupanc} 
(and it might also doubtless be a ground for enhancing other 
ryots under section 18), “that the quantity of land held by him 
had been proved by measuMment to be greater than-the quantity 
for which rent had been previously paid by him." It was 
consequently necessary to enable zemindars to lay the founda- 
tion for such suits The right to measure was therefore in 
certain cases (afterwards more loosely) declared, and to pro- 
vide for cases in which the exercise of the right might be resisted, 
the Collector was empowered to receive applications and to en- 
quire into the case, and after enquiry to allow or disallow the 
measurement. This was the scope of the Colleotor's enquiry, 
both under Act X of 1859 and under the Amending Act, 

But the latter Act required that all measurements made under 
this Act should be made by the “standard pole," not that Col- 
lectors allowing measurements should order them to be made 
with such poles. And as the Асі stands, the zemindar would not 
be bound to disclose by what pole he intended to measure, nor the 
ryot to raise the issue; and if it were not a matter of convenience, 
we should not hear а word upon: Ње subject at this stage of the 
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proceedings. . For, evidently, according to my reading of the law, 
the real contest on this point would arise when the zemindar, having 
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assured himself of his ground, gave his notice, and commenced Cnowpunam 


his guit for enhancement. 

But it suits both parties to obtain some expression of opinion 
as to the real standard, though I greatly doubt whether they 
contemplate being bound by that opinion. The Judicial Com- 
mittee of the Privy Council in Baboo Beer Pertab Sahee 
v. Maharajah Rajender Pertab Sahee (1) speak of “ those 
“summary proceedings touching the fact or the right of 
* possession, which are in India the ordinary prelude to a 
“regular suit for the determination of в disputed title.” 
This is а characteristic of Indian litigation; parties continually 
seek to obtain irregular decisions on a question чи dispute by 
availing themselves of & procedure contrived for a different pur- 
pose. Precisely in the aame manner, under the guise of an appli- 
cation for a certificate under Act X X VII of 1860, petitioners 
and opponents ‘both endeavour to lead the Courts (and they often 
shooeed) into an adjudication of the right to property. Bat 
. it is asked, why are we to remit t arties to another suit 
when they are before the Collector, this case the appel- 
lants vakeel, Baboo Kali Mohan ; thetically asked our 
consideration for the poor ryot, the respoudent, who asked for a 
decision now. The answer is that the law does not contemplate 
and does not allow it. 

As for the sake of determining titles to property, ao in the 
case of claims to enhancement of rent, the law prescribes a regu- 
lar suit upon an ad valorem stamp, in which suit all the issues 
necessary to be determined for & decision upon the right are to 
be raised, and has allowed application to the Collector upon an 
eight annas stamp only, for the purpose of having a measure- 
ment allowed or disallowed. 

We have nothing to do with the policy of the Aot, nor, I 
think, ought we greatly to concern ourselves with the result of 
our decision, which we, are bound to give upon a right construc- 
tion of the law. But it does add to the strength of my con- 





(1) 12 Moore's L A., 22 


PREMCHAND 


Bs 


BENGAL LAW REPORTS. [VOL. VL 


viotions in this case to believe that the decision I propose to 
give would keep such proceedings within their proper limita, 
and we should hear less of applications to measure, and the 
apprehensions of ryote would thus be greatly quieted if extrane- 
ous questions were rigidly excluded. 

I have stated thus my own views of the matter, but I desire 
to add that I entirely conour in the judgment of the Chief 
Justice, which I have had the advantage of seeing, upon the mere 
construction of the sections and in the answer which he would 
give to the question put. 

The. second question whether, if the Collector has authority 
to determine the pole of measurement in a judicial way, an 
appeal will lie to the Judge, must of course be answered in the 
affirmative. This really does not admit of argument. 


Kemp, J.—I am of opinion that both questions must be 
answered in the affirmative. In the case before us the plaintiff, 
the zemindar, instituted а suit under section 9, Act VI of 1862 
(B. C.), claiming the right to measure the land of the defendant? 

The defendant did in any way question the right of the 
plaintiff on the ima NES contres prohibiting the plaintiff 
from measuring his landa ; he contrary, the defendant did not 
dispute the right of the plaintiff to measure, but he opposed 
the measurement simply because the plaintiff wished to measure 


the land not by tho standard pergunna rod, but by a rod of a, 


smaller dimension. The parties were at issue on the question 
of the length of the standard rod. 

The defendant, I may observe, obtained from the Collectorate 
the measurement of the standard rod. 

: Section 9 of Act VI of 1862 gives every proprietor of an estate 
or tenure, or other person in the receipts of the rents of an estate 
or tenure, the right to measure. 

' There is по dispute as to the plaintiff being the ЕРЕ 
and hia right to measure is admitted, but itie a right which must 
be exercised properly and not arbitrarily. What did the opposi- 
tion of the ryot consist in? He opposed the measurement 
because the zemindar, the proprietor, was about to measure his 
tenure not by the standard rod of the pergunus but by an 
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. “a general survey and measurement of the lands comprised in 


“such estate or tenure, or any part thereof,.unless restrained 
“from so doing by expresa engagement with the occupants of the 
“landa.” It then provides that “if any person intending to measure 
“any land which he has a right to measure is opposed in making 
“ such measurement by the occupant of the land ; or if any under- 
** tenant-or ryot having received notice of the intended measure- 
* ment of land held or cultivated by him, which is liable to such 
** meagurement, refuses to attend and point out Buch land, such 
* person may make application to the Collector, and the Collector 
* shall thereupon proceed to enquire into the case in the manner 
** provided for suits under Act X of 1859.” Itappears to me that 
this part of the section is to be interpreted by reference to the 
introductory part, and that the right to make a measurement, 
unless restrained by express engagement, having been declared, 
the intention was to provide for the right being disputed, dnd to 
give a means of enforcing it. The case which the Collector is 
to enquire into is в саве of a right to measure, and not any case 
which the person opposing may set up as the ground of his*-. 
opposition. Here the ground of opposition was, that the rod 
with which the bam was intended to be made was not 
the standard pole of : nt of the pergunna; but if we go 
beyond the right fo measure, thé vase cannot be limited to this, 
and the Collector must have jurisdiction and be bound to enquire 
into any’ground of opposition that may be set up. А vague 
and indefinite jurisdiction would be given to the Colleotor in- 
stead of a well-defined one of deciding upon the right to measure, 
The words which follow © and shall pass a decision either allowing 
or disallowing the measurément,” I think appear from the con- 
text to refer to the right to measure. The words “ and, if the 
case 80 require, enjoining or excusing the attendance of any 
such under-tenant or ryot” show that the allowance or disallow- 
ance is to precede the making of the measurement, and this 
part must be read as if the words “ to be.made" were inserted 
after measurement, and the section ran thus,— either allowing 
or disallowing the measurement to be made.” І до not see that 
the provision which follows, that “if the under-tenant or ryot 
neglects to attend and to point out the land, it shall not be 
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competent for him to contest the correctness of the measurement 
made in his absence," can make any difference in the construction 
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of the previous part of the section. That seems to refer to the Снотрнваи 
mode of using the measuring rod, and the land it ia applied to, а 


rather than whether it is the standard pole of measurement In 
Domat’s Civil Law Prel. Book, Title I, section 2 (and I refer to 
this work, because I have seen it has been quoted in this Court 
аз an authority for the interpretation of Acts of the legislature) it 
is said: ‘ This principle of interpreting the laws by equity does 
“not only respect the laws of nature, but reaches likewise to the 
* arbitrary laws, they being all of them founded on the laws of 
“nature, as has been observed in the eleventh Chapter of the 
“Treatise of Laws. But to this principle of equity we must 
“add, in во far as concerns the interpretation of arbitrary laws, 
* another prinoiple, which is peouliar to them, and that is, the 
“intention of the lawgiver, which determines how far the arbi- 
“trary laws: regulate the use and interpretation of this equity. 
“ For, in this kind of laws, the temperament of equity is re- 
“ strained to what is agreeable to the intention of the lawgiver, 
“and is not extended to whatever might have appeared to be 
© equitable before the arbitrary law. was enacted.” To use the 
words of an eminent writer, Mr. in the case ofa statute 
“the primary index to the law which the lawgiver intended to 
“establish is the grammatical sense of the words in which the 
“ statute is expressed ;” and after а frequent study of the words of 
section 9, I am unable to see that there was any other intention 
than that the Collector should decide upon and enforce the right 
to measure. It may be said that the words are not explicit, and 
when the words are not explicit, the intention is to be collected 
from the context, from the occasion and necessity of the law, 
from the mischief felt, and the objects and the remedy in view; 
and the intention is to be taken or presumed according to what 
is consonant to reason and good discretion. But I think the 
conduct of the legislature shows that no ground of this kind 
exists for interpreting section 9 in a different way from what I 
do. In section 37 of Act VIII of 1869 (B. C.), the legislature 
has expressly said that the Court shall hear and determine the 
right to make the measurement; which I cannot suppose it would 
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have done if there was an occasion or necessity for the exercise 
of the jurisdiction which the other construction of section 9 


Сноу риши would give to the Collector. If I had any doubt as to the con- 


Е 
Бот. 


struction of the Act of 1862, this and the 4186 sections in the 
Act of 1869 would make me hesitate in construing it as the 
majority of the Court does, “The latest decisions of the Court 
were both pronounced in May 1889, one on the 17th and the, 
other on the 31вё by different Judges. Act VIII of 1869 
received the assent of the Lieutenant-Governor on the 21at of 
August, and it may, therefor’, be that it was passed in its present 
form on the supposition that it would be interpreted in accord- 
ance with those decisions, which, being on such a question, pro- 
bably became generally known immediately ; and I should hesi- 
tate the more because Act VI of 1862 is repealed wherever Act 
VIII of +1869 bas taken effect, except so far as regards suits or 
proceedings which had been instituted, and our decision will not 
be a binding decision upon the law now іп force. My opinion has 
been formed upon а consideration of the words of section 9, 
and I see nothing in section 11 to lead to a different opinion.” 
That says that “all measurements made under the Act shall be 
“made by the standard рр оѓ measurement of the pergunna in 
* which the land is situa ‚ The zemindar, when making the 
measurement, is bound to use the standard pole of the pergunnn, 
if there be one, and the consequence of his not doing so may be 
that, when he seeks to enhance, he cannot make use of the mea- 
surement, and fresh measurement would have to be made. But 
if it had been intended that the Collector should decide what is 


` the true length of the standard pole, I think it would have been 


Collector decides the question, having jurisdiction to do so. 


provided for in section 11. If it is construed вя qualifying 
section 9, and restricting the right to measure therein declared, 
the consequence will be that if it should happen that in any 
case it cannot be determined what is the standard pus of the 
pergunns, the right to measure will be lost. 

The opinion I have come to is, that the first question should 
be answered in the negative, and ‘that being so, I give no 
answer to the seoond queetion, which I presume means that the 
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Before Sir Rickard Couch, Kt, Chief Justioo, Mr. Justios Kemp, Мг. Justios 
Г. S. Jackson, Mr. Justioe E. Jackson, and Mr, Justice Markby. 


Ix тни Маттив or тҥп Реттттом or CHAT TERNATH JHA, alias 
JHINGA JHA.* 


: SHEIKH MAHOMED HOSSEIN (Prarsrirr) г. SHAW MOHSIN ALI 
(Daraxpaxz.)T 


e 
Mukomsdan Law— Pre-emption— Partur, Right of, to Pre-emption on Sala of. 
Villages or large Eretates— Vicinoge, Right of Pre-emption on the ground of. 


According to the Mahomedan law, а partner has a right of pre-emption in villages 
“or large estates. But а nelghbour cannot claim such right on the ground of vicinage. 


Тнв following question, which was raised in the first óf these 
cases (No. 298 of 1869), was referred to a Full Bench by 
Norman and E. Jackson, JJ. :— - 

* Whether, according to Mahomedan law, a partner, not in а 
house or small enclosure, but in a considerable estate, consisting 
of а mauza with gar-patis, has a right to pre-emption when one 
‘of his oo-sharers in such estate sells hP share to a stranger I" 

The question was referred with wing remarks by 

NORMAN, J.—By several recent decisions of this Court, it 
has been established that, under Mahomedan law, the right of 
pre-emption possessed by a neighbour extends only to houses 
and small parcels of land, and not to considerable estates. 

In two recent cases— Sheik Jehangir Baksh v. Lala Bhikari 
Lal (1) and Mahatab Sing v. Ramtahal Misser (2),—it haa 
. been held, that the right of a shareholder to pre-emption exists, 
whether the parcel of land sold, and in reapect of which the 
claim is made, be large or small. | 

There are many prior decisions to the same effect. But we 


* Application for Review, No. 298 of 1869, against the Judgment of Mr. Justico 
Norman and Mr. Justice Е. Jackson, passed in Special Appeal, No. 158 of 1869. 


t Special Appeals, Nos. 1663 and 1660 af 1869, from а decree af the Judge of 
Bhangulpore, dated the 18th March 1869, affirming а decree of the Moonslff of that 
district, dated the 24th August 1868. 


(1) See p. 42, post. (3) See p. 43, post. 


41. 


42 


1870 


Ix тнв NAT- 
TER OF THE 
Perrriox ОР 
o ОнАттЕВШАТН 
Jna, 
alias 


Jurxaa JEL 


BENGAL LAW REPORTS. 


[YOL. VL 


doubt whether it can be shewn that, under the Mahomedan law, 
there is any ground for that distinction; whether, under that law, 


Before Afr, Justico Kemp and Mr. Justion 
Eck Glover. 


SHEIK JEHANGIR BAKSH (они or тни 
Dxrxxpa»73) ж. LALA BHIKARI LAL 
(PLanerorr).* 


The Blat January 1889. 


Межа. №. T. Allen and C. Gregory 
for sppellant. . 


* Baboos Chandra Madhab Ghose and 
Kali Krishna Sen for respondent. 


Kaur, J.—This was e suit in right of 
pre-emption. Both the lower Oourts 
have given the plaintiff а decree. 

The fire ground taken in special ap- 
peal is that the lower Court was wrong 
in law in admitting & supplemental writ- 
ten statement. We think this contention 
js untenable. Under section 123, the 
Court called for an additional written 
statement. This statement did not add to, 
or vary, the раша са, but simply 
supplied the names'of two iA 
which were admittedly compri 
parent village, the subject of T 

The second grofmd taken is that, as the 
plaintiff refused to purchase the disputed 
properties when first affered to him, he has 
irretrievably lost his right of pre-emption. 
With reference to this contention, we find 
that the Principal Budder Ameen doubted 
the fact of the plaintiff having declined 


the 


` the purchase when first offered to him у 


but be this as it may, under the Maho- 
medan law, the right of pre-emption does 
not acerue until а sale has been actually 
made. 

The third ground is that, as the lower 
Court has found that the proper price 
was rupees 7,000, and the plaintiff had 
tendered а sum 1608 than that, the right of 
pre-emption was lost to him. On this 


ground, we find that the plaintiff ten- 
dered whatever might be found to be 
the proper price “wajibi kimat” The 
Court has directed the plaintiff to pay 
rupees 7,000, and that sum has been paid 
into Court. Under the Mahomedan law, 
itis not incumbent on the pre-emptor to 
produce the price at the time of making 
his claim ; nay, he may lawfully contest 
the matter without producing the price 
during the sitting of the Judge; but 
after the decree has been pronounced, he 
should then produce it—Baillie’s Digest, 
page 488. The plaintiff all along ex- 
pressed his willingness to pay the fair 
price which has been flxed by the decree 
of the Court, or rupees 7,000, and which 
has been paid by tho plaintiff. 

The fourth ground taken is that plain- 
ВЕ never purchased Mausa Byghora at 
all, nor is that village included in his for- 
mer purchase of а one-anna share, and 
under which purchase he claims the right 
of pre-emption as а со-регсепег, With 
referenoe to this ground, we observe that 
Byghora isa dakAil village of the prin- 
cipal village purchased by the plaintiff. 

The last ground taken ія that tho right 
of pre-emption does not extend to lage 
properties. А decision in Roshan Makomod 
v. Mahomed Kuleem (a) has been quoted ; 
but that decision has reference to а claim 
in right of vicinage. 

No precedent in support of the special 
appellant’s contention has been quoted. 

In Gopal байт. Ojoodhea Pa shad (b), 
we find a decision which holds that п 
ahare-holder in the property sold has the 
first and strongest right of pre-emption, 


"The finding is in strict conformity with 


the Mahomedan law. In the Hedayg, 
Vol. П, p. 561, it is stated that “ skaffa,” 
in the language of the law, signifies the 


> Bpecial Appeal, No. 2470 of 1868, from а deoree of the Subordinate Judge of Sarun, 
dated the 22nd July 1868, modifying а decree of the Sudder Ameen of that District, dated 


the 28rd July 1867, 
(а) 7 W, E, 180. 


(8) 2 W. R., 47. 
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there is any case in which s partner has a right of pre-emption 
in which, if he fails to exercise it, a neighbour may not also Lx rax Ar. 


claim to exercise such right. 


becoming proprietor of lands sold for the 
price at which the purchaser thas bonght 
them. This is termed skaffa, because 
the root from which skaffa is derived 
signifies “conjunction,” and the lands 
are here conjoined to the land of the ska- 
Jes, the pre-emptor. Again, at page 564, 
it is stated that tho conjunction ocea- 
sioned by a partnerahip in the property 
itzelf is of all others the strongest. Then 
at page 569 iris declared that the right 
of skaffa appertains first “to а partner 
“in the property of the land sold." We 
can find nothing in the Mahomedan law 
which restricts the right of а coparcener 
in the property of the land sold to a 
small or large portion of land. Indeed, 
the right of а partner in the property of 
the land sold devolves, on his relinquish- 
ifig it, eren to a partuer on the road 
(see page 564 of the Hedaya, Volume IIT). 
Lastly, we may observe that this objoo- 
tion was not taken in the Courts below. 

We dismiss this special appeal with 
costa. 


Before Mr. Justice Kemp and Mr. Justico 
E. Jackswa, 


MAHATAB SING (Ргагиттгу) ж, RAM- 
ТАНАТ, MISSER (Dzrxxpaxr.)* 


The 26th August 1868, 


Mr, Е. E. Twidale and Baboo Krishza 
Sakha Mookerjes for appellant, 


Mr. R. T. Allan nnd Baboo Bhowasi 

Charan Dutt far respondent. 

Киир, J.— The plaintiff із the special 
appellant. His suit is based on a right of 
pre-emption, and he claimed the right in 
two capacities First, as а partner in the 
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immunities and appendages of the land Jumaa Jna. 
sold, and, second, in right of vicinüge. Впыки Ma- 
The first Court decreed the plaintiff's номыкр Hos- 


case, holding that the plaintiff had proved 


ыл 


the due obsarvance of the necessary pre- Saaw Stoners 


limineries, and that as a partner in the 
jalkar atl nimuk-echir which was 
still held joint, though the land had 
been divided betwoen the plaintiff and 
the vendor of the defendant, the plain- 
tiff was entitled in preference to the 
vendee defendant who is а mero stranger. 
The Principal Sudder Ameen has re- 
versed this decision for reasons which 
are поё very intelligible The Princi- 
pel Budder Ameen observes that “by 
reason of the plaintiffs ignorance of tho 
amount of consideration-money, because 
the whole of the property claimed ander 
pre-emption was sold under one and the 
seme kabala and in lieu of one and 
the same “amount of consideration and 
the of the xümxk-sgAir or jal- 
not been specified, hence 
a in and unknown, 
and Пора of the value precludes 
one from the right of:pre-emption." Аз 
observed above, we do поё understand 
the reasoning of the Principal Bud- 
der Ameen. The plaintiff's claim is that, 
although the original pati whiclivhe held 
in co-parcenery with the ts 
vendor has been separated, and he 
one pati and the vendor the other pati 
distinctly and separately, still es the 
jalkar and  wmimuk-sahir haro been 
reserved and not divided, he, as the owner 
of one pati, is entitled to а right of 
pre-emp*'on отет a stranger in respect of 
the other pati which has been sold. 
The price of the pati which has been 
sold is defined, and there oan be no igno- 


* Special Appeal, No. 045 of 1868, from a decree of the Principal Sudder Ameen ої 
Tirhoot, dated the 20th Jannary 1868, reversing а decree of the Moonsiff of that Dis- 


trict, dated the 18th March 1807, 
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1870 Baboo T'arakmath Sex (Baboo Jadabchandra Seal with him) 
Ін тна мАт- oontended that there waa nothing in the Mahomedan law to 
Perros or оғ show that the right of pre-emption applied to largo estates. It 
Jus, жав only applicable to houses, gardens, wells, or small plots of 

alias ; 
` Jumaa Јна. land—3 Hedaya, pages 562, 569. It refers nowhere to large 
Виви Ma xemindariees— Baillie's Mahomedan Law, page 471. It applies 
sx only to a piece or fragment of Jand—Barillie’s Mahomedan 
Suaw Mona Law, page 474, note 1; Uodan Singh v. Muneri Khan (1); 
a case decided in the Sudder Dewany at Agra (2); Ejmash 
Kooer v. Sheikh Атхыа Ali (8); Chowdry Joogul Kishore Singh 
v. Poocha Singh (4); Abdul Azim v. Khondkar Hamed Ali (5). 
In .Kaxtiram v. Woli Sahu (6), the meaning of sAaffa, ав 
given in the Hedaya, has been fully explained. The right 
- extends only to small portions—Macnaghten’s Mahomedan Law, 
page 49. The cases opposed to this view are Sheth Jehangir 
` Baksh v. Lala Bhikari Lal (T), and Mahatab Sing v. Ram- 

tahal Misser 2d 


Mr. Twidale ( Baboo Heméhandra Banerjee with him) contended 
that pre-emption on the ground of partnership extended to large 
estates—3 Hedaya, pageG6]. There is no limitation as to the ex- 
tent of Ње land. The то land "is used all’along without any 
limitation. The words “ fragment of land ” are used in page 591. 
* Shaffa takes place with regard to all lands and houses,"— page 591. 
Faille’ 8 Mahomedan ‘Law (page 398) recognizes the right of 


We think, therefore, that the plaintiff 
has made out his right, and we decree 


unoertainiy on the part of the 
as io the amount for which the 


rance 
plain 


has been sold. The right of 
skaffa appertains to а pariner in the 
immunities and appendages of the land 
such as the right of water: Hedaya, 
Volume ПП, page 563. The right of 
shaffa takes place with regard to ail lands 
or houses—Hedaya, Volume ПІ, page 
591; веб also the decisionsin Inder Narain 
Chowdkry v. Mahomed Nusirooddesn (a) 
Gopal Saki v. Ojoodkea Pershad (Б), and 
Chowdhry Joogul Kishore Singh v. Россћа 


` Singh (0). 


(в) 1 W. В. 284. 
(B) 2 W. R., 47. 
(o) 8 W. В. 418, 


the special appeal, reverse the decision 
of the Principal Sudder Ameen, and 
afirm the decision of first Court with 
costs in all the Courts payable by the 
special respondent 

(1) 3 Sel Rep., 85. 

(3) S. D. А. Hep., (Agra), 1856, 393. 

(3) 2 W. R., 261. 

(4) 8 W. R., 413. 

(5) 3 B.L. В, A.C, 68. 

(8) Id., 330. 

(7) Ante, р. 45: 

(8) Ants, р. 43. : 
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pre-emption in large villages. Gholam Nubby Chowdry v. Gour 1870 
Kishore Rai (1), Uodan Singh v. Muneri-Khap (2), Omed Ray [итик MAT- 


ТЕН OF THX 


v. Nakched Rai (8), Sakina Khatum v. Gauri Sankar Sen (4), immor OF 
Mahadeo Dutt v. Poorun Bibi (0), Mussamut Munnee Begum Jn. 

у. Rajah Teknarain Singh (6), Roy Brinda Sohaye v. Nund- Jumaa Јна. 
kishore (7), Woopassee Bibi v. Вихоо Nussoo (8), Maharaj 8ижкн Ma- 
Singh v. Bhechooh Lal-(9), Moharaj “Singh v. Lalla Bhechu "9 19 
Lal (10), Moonshee Syud Ameer АВ v. Bhabo Soonduree Debi (11), Ss Mond: 
Baboo Moheshee Lal v. Christian (12) were here referred to, А 
Discussion on this point was raised іп Sheik Jehangir Baksh 

v. Lala Bhikari Lal (18), and the point was decided in favor 

of the right of pre-emption being applicable to large estates— 


3 Hedaya, page 563. 


Baboo Taraknath Sen, in reply, соннай that the word 
used for land, Akar, was a word limited in its meaning, and 
strictly signified space covered with buildings.. The point was 
i neither raised nor decided in the cases cited on other 
side. . b 






cases (Nos. 1663 and’ 1660, of 1869), had also been referr 
Full Bench (by HopHouse and -), and was argued 
at the same time :— Кс 
` ** When the claim for pre-emption is founded on vicinage, will 
that claim extend to any property of the description of в ‚во 
in a village?” 
Mr. Ракі (Mr. Twidale with him) contended. that the right 
of pre-emption was based, amongst others, on the ground of 
vicinage. "There is no distinction as to large estates or small 


parcels of property. The persons who can olaim a right 
of pre-emption are set down in Macnaghten’s Mahomedan 


(1) 1 Bel. Rep., 350. E (8) 8.1. A., 1858, 1717.: 
(а) 2 Bel. Вер. 85. (9) 1 W. È., 983. a 
(3) 5 Bel Rep., 68. * (10) 8 WR, 71. 

(4) Id, 299. - (11) 6 W. В., 116. 

(5) 6 Bel. Бер, 277. ‚ 08) Ја, 260, _ 

(6) 8. D. A., 1859, 1893. (13) Ants, p. 43. 


(7) Id., 1860, 301. 
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1870 Lav, page 48. He cited Chowdhry Joogul Kishore Singh v. 
Іх тнк мат. Роосћа Singh (Г), Ejnash Kooer v. Sheikh Amzudally (2), 
arya Nuzrut Reza v. Umbulkhyr Bibi (3), Baillie’s Mahomedan 

Ina Law, page 476; Fakir Rawot v. Sheikh Emambaksh (4). The 
Jumaa Jna. right of pre-emption is based on conjunction. If any part of 
В8нкткн Ma--one person's property joins with that of another, each of them 
noto" has а right of pre-emption to the property of the other—Abdool 
Buaw Монах Ali v. Wahid Ali (5), Baillie’s Mahomedan Law, page 478. 

ALL 


Munshi Mahomed Рига} contended that the law as to 
the right of pre-emption, on the ground of vicinage, was only 
in regard to houses and small parcels of land. "There has been 
no decision allowing the right in cases of large estates. Тһе word 
“ shaffa,” эв defined in the Hedaya (3 Hedaya, page 661), is “to be- 
come proprietor of land at the prico for which a purchaser has bought 
the thing sold.” Во also in the Kifaya, which is а commentary on 
the Hedaya, shaffa is defined as follows :—Alabdi i613 | д АЛАА!) 
вау, shaffa is the being Malik (proprietor)of Bookat. The 






Jand which is hounded a which can be оно ана from the 
“lands of another. Bo also B illie, page 471, Note 3, says, that “it is 
rendered by the Pe га} parah-zumeen, a piece or fragment 
of land." Shafa takes place in Akar—Baillie’s Mahomedan Law, 
page472. Akarisusedin the original Hedaya. ** Shaffaisallowable 
in Akar, and Akar consists of zaah (field, pasture or cultivated 
land), Ruba (inn or, house), and Dar (а house).” Зо in Baillie’s 
Mahomedan Law, page 472, Note 2. Since the Mahomedan 
law confined the right of pre-emption only to Akar, and Akar 
signifies only a house, an inn or a field, and since neither of 
these terms is synonymous, Akar cannot convey the idea of an 
extended field. Not one of the instances given in the Hedaya 
and in Baillie’s Mahomedan Law is applicable to large estates. 
In the words of the prophet, which have been cited by the 
other side, the same word Akar occurs. The Hedaya does 
not give literally the words used by the prophet, but only what 
'()8 W. В, 41. ^ (4) В.І, R, Supplemental VoL, 35. 


(з) з W. R, 261. (5) 1 Вет. 37 
(3) 8 W. В, 309. 
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the author thought to have been synonymous. When treating of __ 1870 
sales, the Hedaya (Book XVI) says, “Sale is the exchange of Ix тне war- 


Mâl for Mål, whether of the same nature or not" But the word РЕттттол or 
used in the Chapter on Pre-emption is Akar and not МА Mål ‘Ina, 
includes whole estates. Every presumption onght to be made diea Jak 
against the right of pre-emption. Among the different ex- Smxmm Ma- 
amples given in the Hedaya of this right, not one is men- cc ай 
tioned about large estates. No instance, except in the case Smaw Momanr 
of Gholam Nubby Chowdhry v. Gourkishore Rai (1), can be А“ 
found where this right has bebn extended to large estates. 

It must be admitted that this ri; ht on the ground of partner- 

ship has been allowed— Uodan & ingh v. Muneri Khan (2) It ^" 

is & wrong view of the law to say that it is founded on con-- 

junction only; convenience must &lao be added to conjunction to 

form the basis of the right—3 Hedaya, pages 562, 591, 608. 

[Сооон, C. J., What Е is there as to convenience 

with respect to large and small в tates ?] 

e Mr. Paul in reply.— Akar шев s immoveable property in gene- 

ral, as found from the vocabuli: ries of the language. It has 

no technical meaning. In Richa: dson’ Dictionary it is “ land,” 

and Hamilton has translated it a: gor property.” The 

Hedaya does not say that Akar : onsists of zaar, &o. But it is 

only & commentary on that work. | In page 592, the word Akar 

is translated by Hamilton as lanc jand in another place as ground. 

There is no authority for the otl i: side except Sheik Jehangir 

Baksh v. Lala Bhikari Lal (8). |The right of shaffa in large 

estates has been admitted, in som: ; cases, to apply to large estates 

on the ground of partnership, an | the contention is that it does 

not apply in cases of vicinage. But when both stand on the 

same principle, there cannot b«' any reason to restrict it in the 

one case only. Referring to he authorities cited from the 

Hedays, the opinion that shaffa is based on convenience be- 

comes untenable. The text upon which the right is founded is 
_sufficiently clear, and we are only to interpret and follow it; 

but if the right be grounded on convenience, it becomes & mat- 

ter of fact, and not a matter of law. The right is not founded on 


(1) 1 Bel. Rep., 350. (3) 3 Bel. Rep., 85. (3) Ante, p. 42. 
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1870 bad policy. In ancient days, neighbours were as if of the same 
Ix тна мат. family—Mahatab Sing v. Ramtahal Misser (1). The priu- 
PrrrrIOK or Qr ciple that the right is based on convenience is not correct. For 
Тал, ^?" the Chapter which treats of the different devices to defeat the 
Jumaa Јна, right, no where mentions convenience as a method of defeating 


Bmxrxn g- восЬ right. 
‘номко Н 


E The opinion of the Court was delivered by 
Suaw Alens p 
Аи. Сосон, С. J.—The question referred to the Full ‘Bench in 


Special Appeals, No. 1663 and No. 1660 of 1869, is as follows: 
** When the claim for pre-emption is founded on vicinage, will 
“ that claim extend to any property of the description of в share 
“ina village?” It appears that there are a great many deci- 


sions of the Courts of this country in which an opinion has been’ 


expressed that when the claim for pre-emption ia founded on 
vicinage the right is limited to property of small extent. 

In 1856, the Judges of the Agra Sudder Court, when oonsider- 
ing the right of pre-emption on the ground of vicinage (2), said: 


* There can be no doubt that, in the Mahomedan law, lands are. 


“included amongst the articles concerning which shaffa or pre- 

. * emption operates, but Ц may admit of question whether entire 
* mehals or estates were antended, or merely parcels of lands, 
“ gardens, and the like. e latter view appears to be supported 
* by & passage in the Hedaya which quotes a saying of the pro- 
** phet to the effect that sAhaffa affects only houses and gardens." 
This case is referred to by a Full Bench of this Court, in 1863, 
in Fakir Rawot v. Sheikh Emambaksh (3), where the Judges say 
that they would not, on the mere ground of vicinage, support a 
claim of pre-emption in respect of an entire estate. 

In Ејяазћ Kooer v. Sheikh Amzudally (4), we find the Court 
says: “ The plaintiff claims on the ground of vicinage alone. Now, 
$6 it is clear that, if the Mahomedan law does not bear out his claim, 
* there is no other custom which does; and we are of opinion 


‘that, even supposing the Mahomedan law in all ita integrity, : 


* to apply to the case, plaintiff's claim cannot be supported. A 
“claim founded on joint tenancy is, no doubt, good; but as 


_ (1) Ante, p. 43. (8) В.І. R., Supplemental Vol, 35. 
(2) B. D. A. 1856 (Agra), 396. (4) 3 W. R., 381. 
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“ regards vicinage not accompanied by joint tenancy, the law is _ 1870 
unfavorable, and construes strictly such claims, The authori- I* тнв xar- 


TER OF THE 
“ ties are even at variance as to their. admissibility ; but assum- ETC or 


“ing it to be settled that some claims on mere vicinage are Jra, "p 
“ good, the principle seems to be that, when either houses or small Jzrxea Jaa. 
* holdings of land make parties, in fact, sugh near neighbours Викки Ma- 
“as to give a claim on the ground of convenience and mutual акя 
* gervience, the claim in right of pre-emption will Не. But this guaw Монатя 
** principle does not apol»-^» large estates, which are not, in fact, m 
“auch that any real vioinage of the proprietors resulta.” 
This decision is approved of and adopted in Nuzrut Бета v. 
Umbulkyhr Bibee (1), and in Chowdhry Још! Kishore Singh v. 
Poocha Singh (2). In Abdul Azim v. Khondkar Hamed Ali (3), 
Mr. Justice Loch says: 
“ Looking at the Chapter on shaffa in the Hedaya, the right 
“ appears to be limited to parcels of land, houses, &0., and does 
* not contemplate the right to purchase a separate estate, be- 
“cause a part of it is conterminous with that of the shafee. It 
^ is true that a person may have a bad neighbour as а zemindar, and 
** go suffer as much vexation from him as from a bad neighbour 
* next door or holding the next field; pen it appears to me that 
** the law was intended to prevent v olders of small plots 
* of land who might be annoyed by the introduction of a stranger 
“among them. I think I would apply the ruling laid down in 
* the judgment of the Court quoted above to the present case, 
“and allow the judgment of the lower Court to stand; for the 
* property to which the right of pre-emption is claimed is а 
“© separate estate paying revenue to Government.” Mr. Justice 
Mitter says :—“ The property in dispute is &n estato paying 
* revenue to Government, and I am not prepared to say that 
* this case is not governed by the decision relied upon by the 
“ respondent.” 
These cases are all zio to, iid concurred in, in & case of 
Kantiram v. Woli Sahu (4). 
The Arabic word used to desorjbe the subject-matter of pre- 
emption is Akar. There has been a considerable discussion 


(1) 8 W. B, 310. Я (3) 3 B. L. В. А, О, 63. 
(8) Id, 418, (4) 14. 30. 
q 
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1870 — during the argument of this саве upon what is the true mean- 
Ix тив xating of that word. The Counsel for the appellant has con- 
Gxzmiox or tended that it applies to estates of all descriptions and magni- 
Ju, tude; that there is under the Mahomedan law no limit what- 
Jamaa Jui ever; that the right exists whether the estate sold be large or ` 
Викки Ma- small, provided that any portion of it is contiguous to the estate 
am of the party claiming the pre-emption; and that the decisions of 
Внам Mors this Court which put a limit on the right in this respect are wrong. 
x We are, however, not prepared to say that there ig not some 
ground for the limit which this Court haa, in the above cases, 
put upon the right, even on the words of the text of the law 
itaelf. It is probably impossible now to discover the precise 
meaning which was put upon the word Akar af the time when 
the Arabio texts were composed. Looking not merely at the 
words used in the Hedaya, but at the illustrations given in the 
second and third Chapters of the same book, at the state of 
society when the law was first altered, and at the inconveniences 
against which it was probably direoted, the better opinion might 
be that Akar should be construed to mean houses and small 
enclosures of land. But we rely rather on the uniform series of 
decisions, which very Ayy recognise that the right of pre- 
emption, on the ground of , does not extend to estates of 
large magnitude, but only to houses, gardens, and small parcels 
of land. We do not consider that there is anything before us 

which would justify us in disturbing that long series of decisions. 
In Review No. 298 of 1869, on Special Appeal No. 158 of 
1869, the question is referred to us in the following terms: (reads) 
In the case referred to, Mahatab Sing v. Ramtahal Misser (1) 
the question does not (according to the report) appear to have 
been raised; but in the other case, Sheik Jehangir Baksh v. 
Lala Bhikari Lal (2) the question was raised, and the Judges 
(Kzx? and GLOVER, JJ.) say that they find nothing in the 
Mahomedan law which restriota the right of pre-emption of a co- 

parcener to gmall parcels of land. | 

We find that this decision is in accordance with the law as 
recognized from a very early period. Ina case of Gholam Nubby 
Chowdhry v. Gour Kishore Hai (3) which ocourred as early 


(1) Аны, p. 48, (8) Ante, p. 43. (3) 1 Sel, Rep, 350, 
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as the year 1811, the right of pre-emption was claimed and 180 - 
established by в shareholder in respect of a share in an entire I» тни xat- 
pergunna. In another case, Uodan Singh v. Muneri Khan (1), m w 
which occurred two years after, the right was applied to a whole Jus. 
mauza, Again, іп 1840, in Mahadeo Dutt v. Poorun Bibee (2) Jamas Jua. 
we find it applied to a whole village, which, from the price, was Викки Ma- 
evidently a considerable one. In 1867, in Hakimmoodeen Bhooya miam 
v. Zuhiroodeen Bhooya (3), it was applied to а talook; and again gnaw Mousm 
in 1868, in Baboo Kustooree Singh v. Luchmeepersaud (4), to a 
village. 
It is true, that in none of these cases was any 03 raised 
as to the extent of the right; but the absolute silence of the 
reports upon any such limit as is now contended for, notwith- 
standing the numberless instances in which the right of pre- 
emption must have been claimed by a partner in, respect of а 
share in a large estate, strongly shows that for a very long 
period no such limitation has been supposed ta exist 
„It was urged upon us that the two lines of decision as to a 
neighbour and & partner could not be reconciled; that the right 
was given by the Arabio texts to both in the same terms; and 
Dat tho right wa lind ia Seong ee it ought also to be 
so in the other, the only respect їп "which the three classes of 
claimants differ being the right of priority. Now, if we are to 
look exclusively at the language of the law as it appears in the 
Hedaya, there is certainly ground for this contention. But we 
think that we should not be justified, merely for the sake of 
logical consistency, in overruling what appears to have been the 
law consistently applied in this Court for a great number of 
years, and never until very recently questioned. 
This view of the Mahomedan law of pre-emption in the case 
of partners has, no doubt, been acted upon in а great number of 
cases, ‘and is in conformity with modern usage ; and to disturb it 
.now would be to disturb a great many titles. Moreover, the 
distinction between the case of & neighbour and the case ofa 
partner does undoubtedly proceed upon a very sound principle, 
viz., that the right should be oo-extensive with the inconveni- 


(1) 3 Bel, Вер. 85. . (3) B. D. A., 1857, 454. 
(3) 6 Sel. Rep., 377. (4) B. D, A., 1858, 1754. 
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ence which it is intended to avoid. The result is that we 
answer the question in Special Appeals, Nos. 1663 and 1660 of 
1869, in the negative, and the question in Review, No. 298 of 
1869 ir Special Appeal, No. 158 of 1869, in the affirmative. 


[APPELLATE CIVIL] 


Before Mr. Justice Bayley and Mr. Justios Kemp. 


OHOWDHRY WAHID ALI (Оновяя-ногрии) v. MULLIOK INAYET 
ALI, akas CHAMMAN (Уорамиит-ризтон).* 
Limitation Aot (XIV of 1859), г. 19— Egooxtion of Deorsa of High Court— 
Jurisdiotion—New Grounds on Appeal. 


"Where a decree of the lower Court is materially altered on appeal by the 
High Court, e. у. where the amountof meme profits allowed by the lower Court 
is cut down by the High Court, the decree becomes а decree of the High Court, 
and the period within which a proceeding must have been taken to enforce the валаа, 
wo that it may not be barred by the Law of Limitation, is twelve years under sec- 
tion 19 of Act XIV of 1859. 

‘The Court will take notice oP, 


affecting На jurisdiction, even when urged 
for the first time on appeal « i 


Mr. R. Е. Twidale and Baboo Anukul Chandra Mookerjee 
for the appellant. | 


Mr. C. Gregory for the respondent. 


Тив fects of this case, so far as they aro material to this report, 
are contained in the judgment of the Court, which was delivered 
by 

Квир, J.— This case was before this Court on the Ist April 
last. The question that then arose was whether execution was 
barred under section 20, Act XIV of 1859, inasmuch as the 
decree-holder had taken no proceeding to enforce his decree, or” 
keep the same th force within three years next preceding the 
application for exesution. The case was remanded by Mr. 


‘Justice Norman to the Zilla Judge to find whether the decree 


* Miscellaneous Regular Appeal, No. 245 of 1870, from а decree of. the Judge of 
Paina, dated the 25th June 1870. 
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obtained by the decree-holder was a joint decree, and whether, as 
such, it was kept alive by proceedings taken against Mussamat 
Titu. | 

The Judge has found that the decree was not kept alive by 
those proceedings, and that the application is barred by limitation. 

The point now raised in appeal here, and that too for the first 
time, is to be found in the seventh ground, viz., “that the 
“decree being a decree of the High Court, a Court con- 
«с stituted by the Royal Charter, twelve years and not three years 
«‹ is the period of limitation." Baboo Anukul Chandra, who appears 
for the appellant, informs us that, not being aware of the fact 
that this was a deoree of the High Court, and not of the lower 
Court, he had not taken this objection before. As the objection, 
however, affects the jurisdiction of the Court, we think we are 
bound to take notice of it even at this late stage. 

We find that the judgment-creditor, who waa the plaintiff in 
the first Court, sued for possession and wasilat of 18 annas and 
gome fractions against a number of parties, including Inayet 
Ali, the present judgment-debtor, Mussamat Titu, Mussamat 
Jumai, Mullick Imdad Ali, Hafiz Ahmed, and others, He ob- 
tained а decree in the first Court forghé share claimed with memme 
profits to be ascertained in execution. ———— 


On appeal to the High Court by Mussamat Jumai, Mussa- ` 


mut Titu, and others, the decree of the first Court was altered, 
and possession awarded on 10 annas and odd dams instead of 
13 annas. No order was passed in reference to mesne profits. 
The order as to the costs of suit was altered ; some of the defend- 
ants were held to have been unnecessarily made parties to the 
suit, and were allowed costa as against the plaintiff. 

It is contended, and we think rightly, that this decree waa not 
a decree of the lower Court, but of this Court. The decree of 
- the lower Court was materially altered, and the wasilat which 
was left to be ascertained in execution was diminished by so much 
aa represented the difference between the share claimed and 
the share decreed by this Court Weare referred by Baboo 
Anukul to P. Т. Олтаеё v. Sankar Dutt Sing (Г), in 
which case the learned С lief Justice lays down that а decree of 


(D 5 B. L в, App, 60. - 
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the lower Court modified in regular appeal becomes в decree 
of the High Court. We think there can be no doubt in this 
case that the decree having been materially altered, and the 
wasilat cut down, the decree was а decree of this Court. It 
matters not that the present judgment-debtor, Inayet, was no 
party tothe appeal; he was а party to the original suit, and bene- 
fited by the alteration in the decree of the flrst Court, and it is 


not the decree of the first Court, but the decree of the High 


Court, which is now under execution. It is clear that, if the 
defendants had thought it proper, on discovery of any fresh 
evidence, or for any other good reason, to apply for a review, they 
would have been obliged to apply to this Court, and not to any 
other Court. 

Holding therefore that the decree in question was a decree of 
this Court, and this Court being a Court established by Royal 
Charter, the period within which the decree-holder is entitled to 
sue out execution ia not three years, but twelve years. It is 
admitted that in this view the deoree-holder is in time. 

The ‘appeal is decreed, and the judgment of the lower Court is 
reversed. Looking to the fact that the present objection was 
not taken at an earlier ‚ we direct that each party pay his 
own costs in all the Co 
| Appeal allowed. 


Bafore Mr. Fustios Loch and Justios Sir C. P. Hobkouse, Bart. 


MUBSAMUT WAHIDUNNISSA amp ormes (PLanrrorrs) v. MUBSA- 
MUT SHUBRATTUN Ax» oruxes (Darzxpaxrs.)* 


Mahomedan Law— Dower— Lisa — Morigage— Hypotkooation. 
The widow's claim for dower, under the Mahomedan law, is only a debt against 


ihe husband's estate. It may be recovered from the heirs to the extent of amets 


come to their hands. It 4008 not give tho widow а lien on any specific property of 
the deceased husband so as to enable her to follow that property, spin ракавот 
a mortgage, into the hands of а bond fíde purchaser for value. 

Semble-—Under the Mahomedan law, there is no hypothecation without seisin ; 
but a creditor, whether widow or any other creditor, 1f in ponseasion of the husband’s 


property with the consent of the debtor or of his heirs, might hold over until the 


* Special Appeal, No. 893 of 1870, from a decree of the Judge of Patna, dated the 
18th February 1870, reversing а decree of the Subordinate Judge of the said district, 
dated the 17th July 1869. 


і 
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debt is paid; and thot tho cases cited to show that the widow had a right to hold 
until her dower was peid off, proceeded on this principle. 

Per Honnouss, J.—It is тегу questionable whether the Court is bound to apply the 
Mahomedan law to this case under the provisions of Regulation УЦ of 1882, the case 
not being one of succession, inheritance, marriage, caste or religious usage; but 
aimply one of contract. 

Tux facts of this case were aa follow:—The plaintiff 
was the widow pf one Mahomed Mehndi, deceased. He died 
in 1861, leaving the plaintiff and two sisters, defendants, 
his heirs. In the year 1862, the plaintiff sued the sisters, ав 
well for her dower as for her own share of the inheritance as. 
widow. In 1864, she got a decree for dower, and in 1865, в 
decree for possession of her share of the inheritance. The sis- 
ters, from the time of the death of Mahomed Mehndi, in 1861, up 
to 1868, remained in possession of their share of the inheritance 
separately from the widow’s share decreed to her in 1865. There- 
after the sisters incurred debts, anda decree was obtained against 
them for the amount of those debts, and in execution of that 
decree, the defendant in this suit purchased the rights and 
interests of the sisters in the property in suit. - 

That property, it was admitted, formed part of Mahomed 
Mehudi’s estate at the time of his de , and it was also admit- 
ted that the defendant was a bond fi hasen for в valuable 
consideration and without notice of any claims against the estate 
of the deceased, and he obtained possession of the property. The 
decree of 1864 was virtually, and for the purposes of this auit 
it was admitted, against the sisters as representatives of the 
estate of Mahomed Mehudi, and to the extent only that they 
had taken any part of that estate. 

The present suit was on behalf of the widow to have itdeclared 
that the property, which the defendant purchased in 1868, wasliable 
to be sold in execution of her decree against the sisters for 
dower obtained in the year 1864. The first Court gave the 
plaintiff a decree. On appeal, the lower Appellate Court held 
that the estate in the hands of the purchaser was not ao liable, and 
dismissed the plaintiffs suit. 

The plaintiff appealed to the High Coutt. 


Baboos Mahesh Chandra Chowdhry, Srinath Das, and Boodh 
Sing for the appellant, | 
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Mr. С. Gregory and Munshi Mahomed Yousaff for the respon- 
dent. 


It was contended, on behalf of the appellant, that dower, 
, under the Mahomedan law, ia a debt, A claim for dower takes 
precedence of a claim for inheritance. The plaintiffis a oreditor 
against her husband’s estate for her dower, and, as such, her 
right takes precedence of the right of the heira of her husband, 
and so of the right of any creditor of those heirs and of any 
purchaser in execution of a decree of such creditor, Any 
debt, and especially a dower, constitutes, under the Mahomedan 
law, а lien upon the estate of the debtor, and as long as the debts 
are not paid, there cannot be a legal distribution of the 
estate. If а distribution does take place, those who purchase 
from the heirs, after such illegal distribution, will purchase subject 
to the heir’s liability to pay the debts. 

The following authorities were referred to in the course of the 
argument by the pleaders for the appellant: 

Macnaghten’s Principles of Mahomedan Law, Chapter I, 8eo- 
tion 1, paragraph 6; Mahomed Noor Buhsh v. Badun Chund 
Bibee (1); Woomatool Fatima Begum v. Meerunmun Nissa 
Khanum (2); Ahmud My v. Mussamut Khadija (3); Ameer- 
oon Nissa v. Mooradoon Missa (4). 

On behalf of the respondents, the purchasers, it was contended 
that there was no difference—and this was not disputed by the 
other side—between a claim for dower and any other debt, 
and that therefore dower does not constitute a lien upon a 
particular property of the deceased which, at the time of his 
death, may have formed part of his estate, but is simply, like any 
other debt, something which the creditor can claim from the 
heira of the debtor to the extent of assets received by them and 
not satisfactorily accounted for: and that the cases cited were 
clearly distinguishable from this, inasmuch as there, the widows 
had possession of their deceased husband’s estates, and had aright 
to hold over until the debt was discharged. 


Новносвв, J., (after briefly stating the facts, continued): 
—It seems to me very questionable, in the first instance, 


(1) B. D. A., 1852, 890. (8) 5 B. L В. A. C, 98. 
(3) 9 W. R., 318, (4) 6 Moore's L A., 311. 
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whether we are bound to apply the Mahomedan law at all to the 
case before us. It isnot, I may observe, a case of succession, 
inheritance, marriage, caste or religious usage, that is, a case 
of the description to which we are bound .by the provisions 
of Regulation VII of 1832 to apply the Mahomedan law. It 
is, ав it seems to me, as it seemed also to the Judges in the 
case of Campbell v. Delaney (1), в case simply of contract, 
nnd in such a case, it seems to mo, as it seemed to Ms. 
Justice Campbell, that it can only be by a side wind thats 
question of inheritance, under the Mahomedan law, can at all 
be brought in. If the case is, as I think it is, a simple case of 
contract, then we should not deal with it under the provisions of 
the Mahomedan law, but simply as a case of contract to which we 
are to apply the principles of justice, equity, and good conscience, 

However, I will assume it to be a case of. Mahomedan law, 
aud I still do not think that, under the strictest interpretation 
of the Mahomedan law, dower, any more than any other debt, 
can, be held to constitute, under the facts of the case before us, 
a,lien upon any particular item of the estate of a deceased 
Mahomedan debtor. The text—and in fact the sole text—Trelied 
upon, is that to be found in page 1, Chapter I, Section 1 of 
Macnaghten’s Principles of Mahoggían Law. The text is 
this: — “ Debts are claimable before legacies, and legacies 
(which, however, cannot exceed one-third of the testator. 
estate) must be paid before the inheritance is distributed.” 

Itis argued from this, that as this debt had not been paid, 
therefore, there could not have been any legal distribution of 
the estate of the deceased Mahomed *Mehudi, and that if there 
was no legal distribution, then the £isterg, who were in this in- 
stance the heirs, had not in reality any estate which they could 
dispose of, and so that the defendant, who has bought only the 
rights and interests which the sisters had, has taken with them 
the liability of the sisters, namely, the liability to pay the debts 
of the deceased. It is not disputed for a moment that the liquida- 
tion of debts should precede the distribution of property 
amongst the heirs; thatis laid down SPARE in the paragraph 


(1) Marah. Вер. 509 
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of the law on which the plaintiff relies; and, again, in thé 
case No. 16, pages 94 and 95 of the same authority— Maonnghten. 
It is further laid down in the case No. 10, page 356, that the 
claim for dower іза claim prior to that of inheritance on the pro- 


' perty of the’ ^huaband ; ‘and in case No. 66, page 126, that & 


claim for Saher tai cannot be maintained till the debt due for 
dower has been satiafied. 

° But here, in the first place, it cannot be di that there can 
be no distribution, for, as a matter of faot, such distribution has 
actually been made, and that by reason of action taken on the 
part of the plaintiff herself, who, in the suit, whioh was termi- 
nated by the decree of 1865, prayed for and actually obtained 
distribution of the estate, namely, herself taking her one-fourth 
of that estate, and the rest of it being left in possession of the 
two sisters, the remaining heirs of the deceased Mahomed 
Mehudi. 

Bnt even .had there been no distribution, still the question 
seems to me to be what, under the Mahomedan law, is meant 
by the estate of the deceased, when it is said that that estate в 
liable for the debts of-the deceased? Is it meant to be exactly: 
that property, be it in land, ог be it in money, or whatever may 
be its nature, of which th d was seised when he died; or 
isit meant to be anything which adequately represents that 
estate? І think, on a proper interpretation of the text of the 
Mahomedan law, it is not meant to be the exact estate as it stood 
at the time of the husband's death, but anything which adeguate- 
ly and truly represents that estate at the particular time at which 
a claim is made upon it. I find, for inelance, under the Law 
of Sale, Macnaghten’s Mahomedan Law, Chapter III, page 42, 
that a “sale is defined to be а mutual and voluntary exchange 
of property for property.” So that if в person, under this defi- 
nition of sale, asin this case, parted with property in the shape 
of land, and got property in return in the shape of money, or 
money’s worth, then the property which he got in return ade- 
quately and fully represents the property with whioh he parted. 
And, again, I find in Section 1, Chapter XI, page 72, and in 
the case No. 8 at page 88, that the “ heirs are answerable for the 
debts of their ancestors, as far as there are assets,” | 
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. So that, it seems tome, it is not the estate as it stood, be it, ns 
І have said before, in land or in money, or in what not, which in 
itself is answerable for the debts of the deceased; but it is the 
heirs themselves who are answerable, and that to the extent of 
any assets which they may have received, and in whatever shape 
they may have received them from the estate of the deceased. 

In this respect the Mahomedan law seems to-me to be curi- 
ously and almost exactly in accord with our own written law to 
be found in the provisions of section 203, Aot VIII of 1859. 
Speaking of representatives, that section declares that, “If 
“the decree be against a party as the representative of a deceas- 
“ ed man, and such decree be for money tobe paid out of the 
* property of the deceased person, it may be executed by the 
* attachment and sale of any such property, or, if no such pro- 
* perty can be found, and the defendant fail to satisfy the 
** Court that he has duly applied such property of the deceased 
* as shall be proved to have come into his possession, the decree 
“may be executed against the defendant to the extent of the 
“property not duly applied by him, in the same manner aa if the 
* decree had been against the defendant personally." 

So that where, as in the case described; there was a decree by 
whioh a lien was actually oreated am roperty of a deceased 
person, still the law does not declàre th at property may be 
followed into the hands of the purchaser for the purpose of satis- 
fying the decree; but it does declare that the decree-holder 
may execute his decree ngainst the heir of the deceased to the 
extent of the property not duly applied by him, that is, to the 
extent of the assets that he may have received from the estate 
of the deceased and may not be able otherwise duly to account 
for. I do not think, therefore, that even under the Mahomedan 
law it can be said that а debt against a deceased person may 
‘be followed against the property of the deceased, when that 
property shall cease to bein the possession and power of the 
heir-at-law, but that rather the remedy is to claim the debt from 
the heirs of the deceased to the extent that they may have re- 
ceived, and may not be able properly to account for, any assets 
which they may have received from the deceased proprietor’s 
estate. К 
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This view of the law seems to me to have been followed by a 
Division Bench of this Court in the case of Mir Mahar Ali v. 
xw. — Mussamut Amani (1), and again more decidedly still in the 


case of Bibee Mehran ^v. 


Mussamut Kubiran (2), and also 


in the case of Campbell v. Delaney (3), to which I have al- 


ready referred. 


It is however contended, that there are cases against this con- 


tention to be found im various 
quote. 


precedents, which I shall now 


The first is of Mahomed Noor Buksh v. Budun Chand Bibee (4). 
That was а case обв widow in possession, apparently by consent 
of the heirs, of the whole of her deceased husband’s property. In 


а) В.І. R, A. C., 806. 


(2) Before Ит. ee Fustios 
Е. Jackson, 


BIBEE MEHRAN (PranrrrF) s. MUBSA- 
MUT KUBIRAN дир отнква (Dz- - 
FYEXDAXTS.)* 

The 12th Janmary 1870. — - 


Mr. R. E. Twidale and Munshi Mako- 
med Yowsuff for the appellant. . 


Puen, J.—I think that th 
of the Court below is right 
with the decision passed by a on 


Bench of this Court in the case 
Makar АН v. Amani (a). - Қ 

Aocoording to Mahomedan law, the sim- 
ple contract of money payment in Hou 
of dower does not necessarily give the 
wife & lien over her husband's property. 
It ів possible, no doubt, in any given 
case, thet tho terms of the contract may 
“be such as to give hee the security of 
specified property for the payment of the 
money. 

Again, if on the death of her husband, 
the heirs allow her to get possession of 
any of his property, and to bold it in 
lien of payment of what may be due 
to her under the contract, she will have 
a lien on that as against the heirs; and 


it is, I think, a Hen of this kind that the 
Courts had before them in the cases 
quoted by Mr. 'Twidale. 

Here the plaintiff says nothing about 
the terms of the original contract, and 


sho is also silent ая to whether she has | 


ever had possession since her husbend's 
доа. 

But it appears clear from the written 
statements of the defendants that the 
heirs never did allow her to take posses- 
sion of any portion of the property in 
leu of payment to her of her debt. 

T think, therefore, that there i» nothing 
to show that she had the Hen, to enforce 
which she hes brought this suit; and, 
consequently, the judgment of the lower 
Court is right, and must be affirmed, and 
this appeal must be dismissed, but with- 
out costs, as tho respondent has not 
appeared. 


Jaoxsow,J.—I am of the same opl- 
nion. This point has been considered 
before by Mr. Justice Macpherson and 
myself in the case of Mir Майа? Ali v. 
Amani (a). The present seems to bea 
case precisely similar. Tho appeal must 
be dismissed, 


(5) Marsh. Вер. 509. 
(4) B. D. A. 1853, 890. 


* Begular Appeal, No. 195 of 1869, from а decision af the Subordinate Judge of Bhaugul- 


pore, dated the 81% May 1969. 


(а) 3 B. L. В. А, C., 806, 
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that case when the heir, or rather the purchaser from him, sought 
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to obtain possession from the widow, it was held that he could not Aroma ave 


do so until he had first satisfied the widow’s dower. Mr. Mytton, 


IDUN- 
uni 


one of the Judges in that case, dissented from the other two Judges, E 


holding that dower was only a liability for which the person 
who took the husband's estate was answerable, and not the 
estate itself. But the majority held the contrary doctrine. The 
ground on which they seemed to have held it being that, inas- 
muoh ga dower took precedence of all claims by inheritance, ao the 
heir could not sell, and the purchaser, who stood in the shoea 
of the heir, could not obtain possession of the estate, until he 
had first paid off the widow’s dower, & debt due upon the estate. 
The next case is one of Woomatool Fatima Begum v. Meer- 
unmun Nissa Khanum (1). In that case also thd widow, on 
the death of her husband, had held his edtates, apparently by 
consent of the heirs, in lieu of her dower, and had subse- 
quently been ousted by the heirs under circumstances whioh do 
not apply to the case before us. She sued for dower out of the 
estate, and the learned Judges seem to have given her a decree 
on the following considerations. They seem to have held that 
dower was like any other debt; that £he liquidation of debta 
preceded any distribution of inher} ө; and | thatif the heirs did 
not pay the dower, the widow (nado n prior olaim on the pro- 
perty real or personal of the husband, the heirs, until the 
‘dower was paid, having no legal claim on the estate adverse to 
the widow—the creditor in possession. And they summed пр 
their decision in these words, laying down this proposition : 
“These texts and cases seem to us to establish the position 
** that the widow of a Mussulman in possession of her husband's 
* estate under a claim of dower hasa lien upon it as against 
* thoge entitled as heirs, and is entitled to possession of it as 
against them till her claim of dower is satisfied.” ‘And again: 
* However thet may be, we think we may hold, that when a 
* Mahomedan widow, who has actually obtained possession of 
** the estate of the deceased husband, has been deprived of pos- 
“ session by a decree in favour of heirs who take with notice of the 


(1) 9 W.R,318. 
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©“ @xistencd of her claim to dower, and more pnrticularly, where 
‘her right to sue to establish her claim to dower has been ex- 
** pressly reserved, we may treat the heirs as taking the property 
“ subject to a lien which is not divested by the decree." 
Those were the findings of the Court in that instance. 

. The next case is Ahmud- Hossein v. Mussamut Khadija (1). 
There are two decisions given by the late learned Chief Justice and 
two other Judges of this Court, to be found quoted in this case, 
and in both of those cases the widow was in possession and was 
holding over by reason of the debt due to her for her dower, and 
the heir sued to recover possession. The learned Judges said, 
<< what the plaintiff really wanted to try in this suit was, whether 
** he was entitled to succeed to a 12-anna share of the property of 
“ the late Moutvi Mahomed Ibrahim, and to recover from the 
** widows the possession of that portion of the property." And 
ugain,—'' Another of the issues raised by the Subordinate Judge 
** was, whether, according to the Mahomedan law, the plaintiff was 
** entitled by right of inheritance to 12 annas out of the whole 
^ estate of Mahomed Ibrahim, or whether the widows of tle 
“ said Mahomed Ibrahim, on account of dower duo to them, were 


x 


entitled to retain rhe ч of the whole estate.” Then they 


go оп to say that in the cq} which they quoted, it had been 
held, “ that the widow of a Mhhomedan in possession of her hus- 
** band’s estate, under a claim of dower, has в lien upon it ая 


‘© against those entitled аа heirs, and is entitled to possession ag 
© against them till her claim to dower is satisfied.” And again, — 
according to the decisions to which they had already referred, they 


thought that the widow “ was entitled to a lien upon her husband's 
** estate for the amount of any dower which remained due to her.” 
And again,—** Assuming, then, that the plaintiff, as the heir of 
* the deceased Moulvi, was entitled to a'12-anna share of the 
“© whole of his estate, he was not, according to the decisions to 
“which I have referred, entitled to recover possession of that 
“ estate from the widows so long as any portion of the dower 
“ remained unsatisfied, nor could he be entitled to mesne profits." 
And, fihally, they were of opinion “that the decision of the 


(1) 3 B. L. R, A. C, 38. 
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s бирин Judge, as regards the widow Khadija’s lien on 
“ the estate, for her unpaid dower, ought to be affirmed.” It was 
further pointed out, “ that the plaintiff ought to have sued for an 
“account of the dower due to the widow, and to be let into 
** possession upon payment.of that amount” . 


The next case relied оп is Ameercon Nissa v. Moorad-oon- 


Миза (1). That саве is quoted at length in the decision to which 


-I have just referred in Ahmud Hossein v. Khadija (2), and that 


was also a case in which the widow was in possession of her 
husband's estate. Their Lordships in the Privy Council seem 
to have held that a creditor in the position of a widow might 
take go much of the debtor's property as would cover the debt, 
and that the widow was in possession much as an executrix in 
English law might be in possession, and so was entitled to hold 
over for dower as a debt, subject to a suit for an account. 

Now I think, that when all these cases are considered care- 
fully, they are in fact what they bave been described to be by 
the learned Judges of this Court who passed the decision to 
which I have referred above, of Bibee Mehran v. Mussamut 
Kubiran (3). They are, I think, all of them cagesin which dower 
being admitted to be due, the widow wag or had been in роғвев- 
sion of the whole estate, and in ^ the heirs sought to oust 
the widow without having previously paid the amount of the 
dower or debt. Моту, it seems to me, that in such a case under 
the Mahomedan law, had it not been the case of & widow espe- 
cially, but that of any other creditor, such creditor, equally with 
the widow, would have been entitled to hold.over the estate of 
which he was in possession until his debt had been paid off. 
** Hypothecation,” it is said in section 15, Chapter 11; page 74, 
Macnaghten’s Mahomedan Law, that is, an ordinary lien, as I 
understand it, “is unknown to the Mahomedan law,” and there 
cannot even be any mortgage unless there be seisin; and in 
section 20 of the вате Chapter it is further laid down that a 
creditor seised of the property may “ satisfy his own debt to the 
** exolusion of the other creditors.” 

And in the case No. 3, page 347 of the same work, the following 


(1) 6 Moore's Т. A., 211. (3) Ante p. 60. 
(3) 5 B. L. В, А. С, 28. 
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doctrine is laid down: “ All debts (contracted in health) are of 
* equal validity, except those of mortgagees or pawnees, that 
* ig to say, persons with whom the property of the deceased may 
* have been deposited in mortgage or pledge. The claims of such 


' * persons are entitled to priority, and they are authorized to 


** satisfy their own demands out of the property in their posses- 
“sion; after which the surplus (if any should remain) will be 
* divided among the other claimants.” 

It seems to me that, under this doctrine, any ‘creditor, be it the 
widow or any other creditor, who was, either by consent of the 
debtor when living, or by consent of the heirs of the debtor 
after the debtor’s death, in possession of the debtor’s estate 
for the satisfaction of his debt, would be entitled to remain in 
such possession until the amount of his debt had been paid off. 
I think, it is upon this doctrine of the Mahomedan law, that the 
learned Judges, in the cases on which the plaintiffs pleader relies, 
came to the conclusion that the widow, in possession of her hus- 
band’s estate and holding over until.payment of her dower 
against the heirs, was entitled to hold over until her dower wag 
paid.’ 

But here, as I have sajd тер the case is entirely different. 
The widow is not in e sk On the contrary, at her suit 
distribution was made, so far as five years before the institu-- 
tion of this suit, of her husband's property. By that distribution 
the sisters, во far as they were heirs, were put in possession of 
the property they inherited. They dealt with it and incurred debts 
of their own. The property was sold, and the defendant 
paid a just and proper equivalent for it That equivalent was 
thus really paid to the heirs, and the property, which it represent- 
ed ceased, from that time, to represent the estate of the deceased. 
The equivalent paid for the property did instead represent 
that estate, and was in reality assets of the estates paid into the 
hands of the heirs, to be by them accounted for. The plaintiff, there- 
fore, if she have any debt due to her from the husband’s estate 
for her dower, must, I think, in satisfaction of that debt, follow 
the assets, which have been duly made over to the heirs of the 
husband. She must follow those assets and cannot follow par- 
ticular property itself, for that in reality no longer exists 
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aa an asset of the estate, but has been properly and fairly 

exchanged for assets of a different description. 

. In this view of the case I would uphold the judgment of the 
Court below, and dismiss this appeal with costa. 


Loox, J.—I prefer looking at this case from the Mahomedan 
point of view in which it has been placed before us, and, looking 
at it from this point, I concur in the conclusion come to by my 
colleague. 

Looking to the principles of Mahomedan law, we find, 1st, that 
“ debts are claimable before legacies, and legacies must be paid be- 


“ fore the inheritance is distributed" —Maonaghten's Mahomedan ` 


Law, Chapter I, Rule5. Again, “ all the debts due by the testator 
* must be liquidated before the legacies can be claimed”—Zd., 
Chapter VI, on Willa, Rule 6. Thirdly, “heirs are anawerable for 
“the debts of their ancestor as far as there are esseta"—Jd., Chap- 
ter XI, on Debts, Rule 1. Rule 20 of the same Chapter lays 
down as follows: © If a person die leaving many creditors, and he 
€ may have pawned or mortgaged gome property to one of them, 
* guoh oreditor is at liberty to satisfy his own debt out of the 






** property of the deceased debtor whigh’is in his own possession, 


с to the exclusion of all the other ioe 

It may be here remarked that the decisions of this Court ap- 
pear almost invariably to have treated the widow in possession 
of her husband’s property in the light of a mortgagee or pawnee 
so far as her dower is concerned, and have held that she could 
not be deprived of possession till her claim for dower is satisfied. 

The law makes no distinotion between a claim for dower and 
other debts, and case X XIII, Macnaghten’s Precedents of mar- 
riage, dower, &0., page 274, shews the course whioh should be pur- 
sued by the heirs or executors of a deceased person, and is in the 
following terms: “ The claim of the widow for dower is just, and 
* the claim of the other creditors for the payment of their debts 
. *'outof the estate are also just. Under these circumstances, after 
* the ascertainment of the amount of the dower and of the sum 
** due to the creditors of the deceased, the whole property, move- 
* able and immoveable, must be collected, and it must be exa- 
< mined with a view to find out whether or not it is sufficient to 
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“satisfy all the claims. If so it must be appropriated in that 
* manner, and if not, each person must get а proportional share. 
* The law makes no distinotion between a claim of dower and 
“other debts. No preference is given to one description of 
* claim over another, and à pro ratá distribution must be made 
* with respect to all? —— 

In ease X XIV of the game Chapter, a distinction is drawn 
* between money and other property in cases of dower, viz., that 
* the widow is at liberty to take the former desoription of pro~ 
“решу, over which she has absolute power; but as to the other 
f: property she is entitled to a lien on it as security for the debt, 
“and it does not become her property absolutely, without the 
+ oonsent of the heirs or а judicial decree. Where the debt is 
* large and the estate small, the former necessarily absorbs the lat- 
4% ter, 3n spite ofany objection urged by the heirs who, until they 
£ pay the debt, have no legal claim against the creditor in posses- 
* sion to deliver up the etate.” This evidently contemplates the 
case of a widow in possession. 

In case X, Macnaghten’s Precedents of Debts, page 376, the 
question asked ів, “ Whether a widow haa a lien on the personal 


c ence to the other heirs? Sand the answer is, “ If the other heirs 


^ property of her husb К om of her dower in prefer- 


* pay the widow the amount of her dower, she has no claim „to 
* the property left by her husband except for her legal share of 
* the inheritance; and if they do not pay her the amount of her 
©“ dower, ghe has, in the first instance, a prior claim on account of 
* her dower on the property left by her husband, whether real 
“от personal The residue, after her claim of dower is Satisfied, 
* will be divided between her and the other heirs чм to 
* their respective shares of inheritance.” 

It is clear, therefore, and is indeed admitted by the parties be- 
fore us, that a claim for dower ison the same footing as any 
other debt due by the deceased ; but, while the appellant contends 


that all debts are a lien on the eetate of the deceased, and that . 


creditors can follow the property of the deceased into whomsoever’s 
hands it goes, the respondent contends that debta of a deceased 
Mahomedan are in no higher position than the debts of any 
other person; that though the heirs are liable to the extent of the 
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assets which come into their hands, the creditors cannot: follow 
property of the deceased which has been sold by the heirs or 
representatives of the deceased to s bond fide purchaser without 
notice for a valuable consideration. 

It is admitted by the appellant’s pleader that if the property 
were sold by the heirs to liquidate the debts of the deceased, the 
purchaser would secure а good title; but how is the purchaser 
to know for what purpose the property is offered for sale? A 
purchaser from the heirs of в deceased Mahomedan is not bound, 
as if he.were dealing with a Hindu widow, to enquire into the 
existence of a legal necessity; and even when the property ія 
sold in execution of a decree, as in the present instance, he is 
not bound to ascertain whether it is sold for the private debts 
of the judgment-debtors or for ancestral debts. 

But the cases in Macnaghten, referred to above, contemplate 
a state of things different from that in the predent.oase. They 
contemplate the state of the property before partition, and point 
out the course which should be followed by the heirs or execu- 
tors of the deceased before partition of the inheritance. But 
a case of this kind might happen, The heirs, with every inten- 
tion of paying off the debts of their stor, might not know® 
who his creditors were, and after a ий ыгы, ш perfect good 
faith, partition the property. If one of the heirs; after such par- 
tition, were to sell his share of euch property to a stranger for 
any cause, say to raise money to pay the Government revenue, 
or discharge his own debts, or to meet family expenses, could & 
ereditor, on obtaining a decree for the amount of a debt due by 
the ancestor, come down upon the property in the hands of a 
bond fide purchaser without notice? lt appears to me that he 
could not, and if an ordinary creditor could not, could a creditor 
having в claim for dower seize the property ? I think not, for the 
Mahomedan law does not rank dower ins higher position than 
other debts, and therefore what the ordinary creditor could not 


. do, the dower-creditor could have no power to do, merely from ^ 


the circumstance of his being a dower-creditor: -A oreditor could 
go against the heirs, who would be responsible to the extent of 
the property of the deceased which came into -bheir hands, and 
would be liable to account to him for the asseta, which; if not 
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properly applied to the discharge of the anosstor’s debts, would 
make them personally responsible. -As they had received from 
the purchaser an equivalent,f-r the property, they would have to 
account for its expenditure; but the purchaser could not be re- 


" quired to give up the property, nor can the creditor look both to 


the money and to the property for the payment of his debt. 

But it may be urged that in the present case the heirs, who 
were in possession of the property of the deceased, were aware 
‘of the existence of the debt claimed by the appellant on account 
of dower, arid in fact she had got a decree against them in their 
presence for the amount, so that they had no right to sell this 
property without payment of her claim, or for the purpose of 
liquidating the debt due to her. But even if this be admitted, 
does the appellant stand in & better position than any other cre- 
ditor? Suppose that the heirs had sold the property, with the 
view of evading payment to her, though in the present case 
such is not the fact, would such conduct on their part render & 
bond fide purchaser without notice liable to be deprived of the 
property, which he haa purchased in good faith for a valuable 
consideration? The heirs may have acted improperly, but in the 
ebsenoe of collusion on art of the purchaser who has paid 
his money for the prop their misconduct cannot make his - 
purchase void and render the property liable to seizure and sale 
by the oreditor. А clgim for dower is not a lien on the property 
such as is obtained by a mortgage, which enables the creditor to 
follow the property wherever it goes The Mahomedan law 
has nowhere placed a claim for dower as high as в mortgage, 
but has ranked it on a par with ordinary debts. It is true that 
our Courts have looked with favour. on this class of debt, and, 
where the widow is in possession, have not allowed her possession 
to be disturbed until the dower is paid; and, indeed, when the 
widow has been put out of possession they have declared her right 
to have her dower paid out of property; but it has never been 
held that а claim for dower is of the nature of a mortgage, and 
that a dower-creditor, not having had possession, may follow the. 
property into the hands of a third party, who has purchased in 
good faith without notice. If there has been no collusion on 
the part of the purchaser, the misconduct of the vendors cannot 


VOL. VL] : HIGH COURT. 


affect the title of-the purchaser, and the creditors must still look 
to the vendors as heirs of the deceased owner of the property 
for the payment of their debts, for the heirs would have to 
account to them for the money which they have received as the 
price and equivalent of the estate which should have been used 
for the payment of the debts of the deceased. The appeal is 
- dismissed with costs. 

Appeal dismissed. 


` Before Mr. Justice Loch and Mr. Justin Miter, “AC & 
LALA RANGLAL ax» oruazs (Оигиярантв) v. DEONARAYAN 
TEWARY (Рглгитттт.)* 
Hoidenco-—Judg ment in former Swit admissible for Strangers. 

The Judgment in a former suit against tho same defendants in respect of tho same 
subject-matter is admissible, though not conclusive, evidence against the defendants 
in а subsequent suit brought against them by other parties. 

Tus was a guit for possession of a 1 anna 4 pie share of Mauxa 
Gonda, Pergunna Goa Kulum Darshaut Roy, appertaining to 
Hhagwanpore, Pergunna Gos, by. declaration of right, on the 
ground that the plaintiffs had purchased the right, title, and in- 
tereat of Ram Golam Sing. А 

The defendants, who were pure. sof Ruza Bhagwanpore, 
set up that Gonda was not а вер аре, but в dakhili 
village attached to Mauza Bhagwanpore, and that they were 
owners thereof by right of their purchase of Bhagwanpore. 

The Moonsiff raised (inter alia) the following issue : 

'* Тв Mauza Gonda a separate and main Mauza, or ів it dakhili 
(hamlet) of Mauza Bhagwanpore; and is Mauza Gonda included 
in, or excluded from, the purchase of defendants, the purchasers 
of Mauza Bhagwanpore ?" and held, on а reference to a 
decision in a case wherein one Ambika Prasad was the plaintiff, 


and the present defendants were the parties defendants, filed: on . 


behalf of the plaintiff, that it was proved that Mauza Bhagwan- 


pore was distinct and separate from Mauza Gonda, and therefore . 


the purchase of Bhagwanpore did not include the Mauza Gonda. 
He, accordingly, passed a decree in favour of the plaintiff. 
* Special Appeal, No. 3050 of 1869, from а decree af the Subordinate Judge of 


Barun, dated the 4th June 1869, confirming а decree af the Moonslff of that district, 
dated the 8nd December 1868, : 
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On appeal, the decree was confirmed by the Subordinate 
Judge. 

The defendants appealed to the High Court, on the ground that 
the decree in the case of Ambika Prasad was not admissible as 
evidence in the present case. 


- Baboo Girjasankar Mozumdar for the appellant. 
The respondent did not appear. 


Loon, J.—The question raised in special appeal is whether 
the judgment pronounced in the case of Ambika Prasad against 
the defendant, special appellant, relative to Mauza Gonda, can 
be used.as evidence in this case. 

It appears that defendants are purchasers, in execution of a 
decree, of Mauza Bhagwanpore, and claim a right to, and are in 


possession of, Mauza Gonda as the dakAili village attached to 


Bhagwanpore. 

The plaintiffs are the purchasers of the rights and interesta of 
Ваш Golam Bing i in Mauza Cada, and sue for possession, alleg- 
ing that it is а separateyvillage from, and not the dakhili of; , 
Bhagwanpore. —— 

It appears that one Ambika Prasad, having purchased the 
rights and interests of Nanku Roy in Maura Gonda, brought 
a suit for possession against the present defendants, and the con- 
tention before the Court, in that case, was similar to that in the 
present suit, the plaintiff allegmg that Gonda was a separate 
village, and that the defendants had no right thereto by virtue of 
their purchase of Bhagwanpore, while the defendants asserted 


. that Gonda was a dakAili of Bhagwanpore, and when they 


purchased the latter, they necessarily purchased the former. The 
Courts, however, held that Mauza Gonda waa a separate village, 
and not the dakAili of Bhagwanpore, and consequently the plain- 
tiff, Ambika Prasad, was entitled to a deoree for possession, which 
decree has become final. 

In disposing of the present case, the Courts below have made 


‘use of the judgment passed in the case of Ambika Prasad as 


evidence to prove that Gonda is separate from Bhagwanpore ; 


. è 
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and it is contended before us that the said judgment cannot be 
used as evidence in the present suit; for, though the point to be 
decided is the same, and the present defendants were defendants 
"іп Њаё ‘воі, yet the plaintiffs are different, and if this be so, the 
present suit, in the absence of olet sufficient evidence, must be 
dismissed, 

It appears to me that the decision in Ambika Prasad’s case is 
admissible as evidence in the present case. The same question was 
raised then as now, viz., whether Gonda was or was not separate 
from Bhagwanpore. The defendants in that саве were the same as 
in the present, and they raised the same contention then as they 
donow. The judgment in that case was against the defend- 
ants, It decided that Gonda was separate from Bhugwanpore. 
Why should it not be evidence regarding the same matter 
against the same defendants in this suit? No doubt, it could not 
have been used as evidence against other defendants, nor can it 
be held to be conclusive evidence against the present defendanta; 
but still it appears to me to be some evidence and admissible in 
this case—evidenoe which, if the defendants can do so, they may 
rebut; and in this view, I think I am sppported by a judgment 
of a Division Bench of this Court P 
dhry v. Nurendro Coomar Dutt —Mr. Taylor, in his 
Treatise on Evidence, section 1495, Bays, that “ judgments inter 
* partes cannot be received in favour of a stranger, even as 
“against a party thereto, because it is thought, with very 
* questionable propriety, that the previous rule, i e, that no 
* man should be bound by proceedings to which he is a stranger, 
* might work injustice, unless its operations were mutual" Star- 
kie lays down the law thus, Volume I, 4th Edition, page 831: 
** Where the parties are not the same, one, who would not have 
* been prejudiced by the verdict, cannot afterwards make use of it, 
** for between him and a party to such verdict, the matter is res 
* nova, although his title “turn upon the same point. And the 
“verdict ought not to be admitted to prejudice thej jury against 
< tho former litigant. Besides, the former verdict may have been 
obtained upon the evidence of the party who afterwards seaks 
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** to take advantage of it.” From these statements of the law, it 
is clear that a judgment of the kind referred to is not conclu- 
sive between the parties; but I do not think it to be altogether 
inadmissible as evidence (1); and under this view of the law I 
think the case should be remanded to the lower Appellate Court, 
who should be instructed to treat the judgment referred to, not as 
conclusive between the parties to the suit, but as a piece of evi- 
dence to be used for what it is worth, and the lower Court, 
taking it into consideration with-any other evidence put in by the 
parties now on the record, will dispose of the case. 


MirTER, J.—I am of the same opinion. 

That decisions like the one under our consideration have been 
frequently admitted in our Courts as evidence, is, I believe, a 
proposition beyond all dispute; and I do not see any reason 


why we should depart from this practice merely because it is . 


opposed to the English Law of Evidence. 

The principal objection urged against the admissibility of this 
decision is want of mutuality; but I entirely concur with Mr. 
Taylor in thinking that this objection is ** of very questionable 
propriety.” An cao by A. is certainly receivable in 
evidence against him i t between him and B.; and yet it is 
perfeotly clear that thereis no mutuality of any kind whatever 
in such а case. І do not mean to say that the case of an айтів- 
sion stands exaotly on the same footing &s the one now before 
us; but I refer to it simply for the purpose of showing that the 
mere absence of mutuality is not a sufficient ground by itself for 
the exclusion of evidence. 

The point involved in this case is precisely the вате as that 
involved in the case of Ambika Prasad, and if the dedision 
of a Court of competent jurisdiction on a question of fact 
directly raised before it, is capable of throwing any light on 
that question when it is raised in a subsequent litigation, I do 
not see any reason why the decision in the case of Ambika Pra- 
sad should be rejected as utterly valueless in the present euit. 
The special respondent was not а party to that case, it is true; 


(1) Bee Petrie ү, Nuttall, 11 Exch., 569. 
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but this circumstance cannot, in my opinion, afford any valid 
ground of complaint to the special appellant, who was admittedly 
& party to it, and who had, therefore, every opportunity to defend 
his own interests in the best manner he could. It has been said 
that if the special appellant had sucoeeded in the suit brought.by 
Ambika Prasad, the decision in that suit could not have been 
used as evidence against the special respondent, But this case 
would have stood on quite & different footing; for it would have 
been obviously unjust and improper to allow the interests of the 
special respondent to be affected by a decision passed behind 
his back, and against which, therefore, he had no opportunity to 
protect himself. 

The other objection referred to in the passage Bon Starkie, 
quoted by my learned colleague, namely, that ** the former verdict 
* may have been obtained dpon the evidence of the party who 
* afterwards seeks to take advantage of it," must also fail. 
There might have been considerable force in this objection when 
the parties to suit were not at liberty to give evidence in their 
own favour; but it cán no longer be of any validity whatever, 
now that the law on the subject is quite otherwise. 

With reference to the second ground; special appeal, I am of 
opinion that tlie lower Courts are in treating the 
decision in the case of Ambika Prasad as conclusive in this 
case. Not only are ‘the parties to the two suits not exacfly the 
same, but the subject-matters are also different, Ambika Pra- 
aad sued for one-half of.Mauza Gonda and the present suit is 
brought for the other half ` 

} Case remanded. 


TRS CL. [ gg. 


74 


BENGAL LAW REPORTS. [VOL. VL 
[FULL BENCH.] 


Bafore Sir Richard Couch, Kt, Chief Justioo, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justioe Г. S. Jaokson, and Mr. Justice Phear. . 


Tz» QUEEN v. ABBAS ALI GHOWDHBRY (Риатттіоиик.)* 


Criminal Proosdure Code (Act XXV оў 1861), ss. 62 p 404 —Judicial Power 
of Magisirats — Obstruction, Annoyance, and Inyury— Nuisanoo. 

An order of а Magistrate, under section 62, Criminal Procedure Code, e. g., pro- 
hibiting one of two rival proprietors of two different hauts from holding his haut 
on certain days of the week in order to-prevent obstruction, annoyance, and injury, 

is поё а judicial order; and is, therefore, not open to revision by the High Court under 
section 404, Criminal Ргосейаге Gode. А 

Per Рнвав, J. (dissenting)— 1 Де power conferred by section 62, Criminal Procedure 
Code, is of а judicial character within the meaning of the word “ Judicial” in section 
404 ; and ап order of a Magistrate in exercise of that power, is in the nature of an 
injunction, and is, therefore, subject to revision by the High Court, under section 404, 
Criminal Procedure Code. 


Тнв question in this case argued before the Full Bench was, 
as to the effect of an order by a Magistrate under section 62 (1) 
of the Criminal Pro ще Code, whether it ів а judicial order, 
and therefore open to ision by the High Court under section 
404 (2). It arose um e ò following reference :— 






Hoszovusz, J. (Loon, J., concurring ).— We think this case 
must be submitted to the Full Bench for в decision upon the point 


* Miscellaneous Criminal Appeal, No. 35 of 1870, against an order of the Offictat- 


‚ ing Deputy Commissiongr of Cachar, dated the 10th September 1869. 


(1) Act XXV of 1861, ғ. 62.—"It (2) Aot XXV of 1861, а. 404.—" The 
shall be lawful for any Magistrate, by a Rudder Court may, on the report of a 
written order, to direct any person to ab- Court of Beasion, or of а Magistrate, or 
stain from а certain act, or to takecertain whenever it thinks flt, call for the record 
order, with certain property in his pos- of any criminal trial, or the record of any. 
session, от underhismanagement,whensver judicial proceeding of a Oriminal Court 
such Magistrate shall consider that such other than a criminal trial in any Court 
direction is likely to prevent, or tends to within lts Jurisdiction, in which it shall 
prevent, obstruction, annoyance, от injury, appear to it thai there has been error in 
orrisk of obstruction, annoyance, or injury, the decision on a point of law, or that a 
to any persons lawfully employed, or is point of law ahonld be considered by the 
likely to prevent, or- tends to prevent, Sudder Court, and may determine any 
danger to human life, health, orsafety,or point of law arising out of the case, and 
1s likely to prevent, or tends to prevent, thereupon pass such order as to the Bud- 
кчы" дет Court shall seem right.” 


VOL. VL] ` HIGH. COURT. 


material It appears that a market had, for а long time, been 
held by certain persons on Tuesdays and Fridays, at a place call- 
ed Fulhar, on one side of the river Barak, in Cachar; it appears 
also that the petitioners before us, at some time within a year prê- 
vious to this application, established a similar market at а distance 
of about a mile from the first market, and on the opposite side of 
the same river, and held their market there on Tuesdays and Fri- 
days also ; it appears also that the Police reported various disturb- 
ances arising from the efforts of the rival market-keepers to induce 
the villagers to go either to the one market or to the other, and that 
boats, in which persons were lawfully employed in carrying their 
produce for sale, were intercepted by either the one party or the 


Снотрнит. 


other party ; it appears also that complaints were made of vio- | 


lence committed either on the one side or on the other side, m 
the attempt to prevent villagers from taking their produce either 
to the one market or to the other; the Magistrate also was of 
opinion that this disturbance and annoyance was likely to con- 
tinue unless the two rival markets were held on different days ; 
and as the market in Fulhar had been established ever since the 
time of the British rule, and, thereforgglong before the market 
which the present petitioners set up о ое opposite side of the 
river, and as also there were emp ich the present 
petitioners could very easily hold their market without interfer- 
ence from any one else, sb the Magistrate, under the provisions 
of section 62 of the Code of Criminal Procedure, direoted the 
present petitioners to abstain from holding their market in Panch- 
gram, in Cachar, on Tuesdays and Fridays. e 
< The Magistrate further explains in his letter that the order 
upon the present petitioner was passed after evidence taken. 
And it is admitted by the pleaders on either side, i. e., the 
pleader on the side of the petitioners, and the pleader on behalf 
of the Government, that there was such evidence taken, and 
that it resulted in the Magistrate’s convicting certain persons of 
the offence of wrongful restraint in connection with the rival 
market, a conviction which was afterwards modified by this 
Court into a conviction against those persons of assault or hurt. 
It would seem, therefore, that when the Magistrate.in this 
instance directed the petitioner to abstain from the act in question, 
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namely, the act of holding the market in Panchgram on Tues- 


` days and Fridays, he had legal evidence before him that such 


direction was likely to prevent obstruction, or risk of obstruc- 


` tion, annoyance, or injury to persons lawfully employed. And 


it seems probable also that he had evidence before him to show 
that such direction was likely to prevent riot or affray. But-at 
any rate he had legal evidence before him to ‘show that such. 
direction was likely to prevent obstruction or annoyance to per- 
gons lawfully employed. ` 

Under these circumstances, the question before us is whether 
the Magistrate had jurisdiction, under section 62 of the Code of 
Criminal- Procedure, to pass the order in question upon the 
petitioner ? | 

In Sheeb Chunder Bhuttacharjee v. Saadut Ally Khan (1), the 
Judges seem to have held that, in a case very similar to the one 
before us, the Magistrate had not authority to direct the dis- 


` continuance of any such market asthe one in question. But 


in The Queen v. Kalikaprasad (2), the Judges seem to us to 
have held what to us appears to be the contrary of this. 

In this state of things we think it proper to refer the question 
for the decision of a К ench, and the question is whether, 
under the circumstances by us, the Magistrate had autho- 
rity to direct the petitioners in question to abstain from.the act 
of holding their market of Panchgram o on Tuesdays and Fri- 
days? ` 
: We may as well mention that Baboo ` Jaggadanand Mooker- 
jee, on behalf of thé Government, has contended that the order 
passed by the Magistrate in this instance is not an order of the 
nature of & judicial proceeding such as is contemplated by seo- 
tion 404 of the Code of Criminal Procedure; and that, conse- 
quently, we have not jurisdiction to interfere with the order in 
question. We are of opinion that the order is of the nature of 
& judicial proceeding, and that, in fact, it has been directly 
so treated by the Magistrate in this instance. But we state the 
point in order that when the Full Bench shall have to consider 
the question which we have now submitted to them, they may 


‚ @)4W. R, Cr. Bal, 13. (3) 5 В.І, R, App, 83 note. 
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consider algo, if they think proper so to do, this further question, 
whether the order in question ia of the nature of a judicial pro- 


TY 
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ceeding, and is, therefore, an order which it is within the province Ахвхв Art 


of this Court to revise under Chapter X XIX of the Code of 
Criminal Procedure. 


Baboo Bhawani Charan Dutt for petitioner. 
Baboo Jaggadanand Mookerjee contra. 


The judgments of the Full Bench were as follow :— 


Puear, J.—With regard to the last question put to us by 
the Division Bench, namely, whether or not the order of the 
Magistrate in this cage ів of the nature of а judicial proceeding, 
such as to give us jurisdiction to entertain the reference, I have 
the misfortune to differ from the rest of my colleagues, and this 
fact alone renders me, necessarily, distrustful of my own judg- 
ment, | 

Still I am bound to say that the little opportunity which I 
have just now had of considering Ав matter leaves me of. 
opinion that the power which is givdectu thes Magistrate under 
section 62 of the Criminal Procedure Code is о. (as judicial charac- 
ter within the meaning of the word judicial, as it is used in seo- 
tion 404. The Magistrate, by section 62, is directed to act, when 
he considers that any person, by the course of his conduct, “ is 
* likely to cause obstruction, annoyance, or iajury, or risk of ob- 
* struction, annoyance, or injury to any other person lawfully 
* employed." Thus the Magistrate, in а case falling under this 
section, has, in the first place, to arrive at & conclusion of fact 
between the offender on one side, and the person who is likely to 
"be injured or annoyed on the other side, and the order which he 
passes, if he does pass an order under this section, is not merely 
(to use в word very familiar to. us on this side of the Court) 
n ministerial act, noris it such ап order as a policeman makes 
in his capacity of peace officer, when he directs a person to pass 
on orto go to the other side of the street with the view to 
prevent or provide against the occurrence of any immediate 
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obetruotion, annoyance, or breach of the peace, but itis truly an 
injunction which, ifit has been properly and duly made, will 
legally affect.the person against whom it is issued in the enjoy- 
ment.of his property as long вз the order endures. I find that 
a Division Bench of this Court, in The Queen v. Amiruddin (1), 


Indian Penal Code for disobedience of 
that order. · 


(1) Before Mr. Justios Norman and Мг. 
Justios Е, Jackson, 


Тни QUEEN s, AMIRUDDIN amp 


seni up by the Judicial Commissioner of 
Амет. 

- It appears that the Deputy Oommis- 
sioner of Beebeangur, finding that great 
inconvenience and mischief were caused 
by cattle found straying on the high roads 
about the station and in the bazar, on the 
18th of March last, issned-an order warn- 
ing owners of cattle to take proper care 
of them, and that if they let loose their 
cattle without any one to look after them, 
and caused such mischief, they would 
be punished under Act V of. 1861 and 
contempt of order No ding 
this order, people continued to allow obttle 
and horses to run at large on the road. 
The Deputy Commimioner ordered that 
wach catile should be seixed and im- 
pounded, and on the owners claiming their 
cattle, caused proceedings to be taken 
against them for disobedience of the order 
of the 18th of March. The parties now 
before the Court have been fined in divers 
anall sums from one rupee to five rupees. 

The Judicial Commissioner, there being 
no appeal, sent the proceedings before 
this Court, under section 434. — 

The main questions appear to be, 
first, whether that order was one which, 
under section 63 of the Code of Crimi- 
nal Procedure, the Magistrate was compe- 
tent to pass ; and, secondly, wifether the 
parties now before the Court can legally 
be punished under section 188 of the 


The Judicial Commissioner supposes 
that the defendants were punishable 
under Act II of 1857. But that is not ` 
so. The preambles of that Act recites that 
9 Това or injury is suffered by cultivators 
* апд occuplers of land for damage done to 
“ crops and other produce by the trespass 
“of cattle, and that damage is done to the 
* sides and slopes of public roads and em- 
и bankments by cattle trespassing thereon, 
“and that lt is expedient to make provri- 
“(ion for the disposal of cattle found 
“straying,” and it makes provision for 
such cases. But it contains no enactment 
providing for the punishment of persons 
causing nuisance to the public and inter- 
ruption of гас by allowing cattle to 
siray in pubHo roads and bazars, 

On careful consideration of the 6and 
section, we hare come to the conclusion 
that the order of the 18th of March is 
not one which a Magistrate is competent 
to make under the provisions contained 
in it, 

The order in question is of the nature 
of a bye-law, an attempted exercise of 
a supposed power of legislation on the part 
of the Deputy Commissioner. The Code 
of Criminal Procedure was passed, as 
appears by its preamble, to simplify the 
Procedure of certain Courts of Oriminal 
Judicature. It certainly would be very 
extraordinary to find in such а Code 
powers giren toa Magistrate to make ге-• 
gulations or bye-laws for the government 
of municipalities. It is clear that the 
order contemplated by mection 62 is а 
particular and specific order addressed to 
& particular person or particular persons, 
to do or abstain from а particular act or 


* Reference by the Judicial Commissioner of Assam to tho High Court, under section 484 


of the Code of Criminal Procedure. 
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took, as far as I can 860, precisely this view of the force of the 
. section, Мг. Justice Norman there saya: “Itis clear that the 


1870 


79 


°” Qoxxx 
>. 


“ order contemplated by section 62 is a particular and specific Amnis Arr 


“© order addressed to а particular person or particular persons, to 
“ do or abstain from a particular act or particular acta—an act in 
“© ghort, of the nature of an injunction or command which the 
** Magistrate is to make in a judicial capacity as the Judge in a 
* Criminal Court; not a regulation or byelaw.” No doubt 
many of these orders, whether rightly or wrongly, are passed 
very summarily indeed, and with the slightest possible show of 
proceeding ; but I do not think that this circumstance alters the 
character of the power or the nature of the jurisdiction under 
which the Magistrate makes them, though I can easily conceive 
it to be a special reason why such orders should be rendered 
subject, by the Legislature, to the revision of this Court, rather 
than exempted from it To say the least of it, I think it 
strange, having regard to the very extensive powers of revision 
‘which this Court undoubtedly does possess under the Criminal 
Procedure Code, that a person aggrieved by an injunction of 
this particular kind should be forced to disobey it, and so to run 


the risk of being convicted of я serjowÉ criminal offence before 
he can question its legality. 


I cannot myself at present avoid the conclusion that an order 
passed under this section is one which falls within the scope of 
section 404 of the Criminal Procedure Code, viz., that it is, with- 
‘in the meaning of that section, “a judicial proceeding of a Cri- 
«minal Court other than a criminal trial,” which we have 
authority to call up to this Court. 


: Jaoxson, J.—The question whether the order made by a 


„particular acia,—an act, in short, of the Commissioner by allowing thelr cattle to 
naturo of an injunction or command stray about the roads, 
which tho Magistrate is to make in We, therofore, quash the conviction. 
a judicial capacity as the Judge in a The Deputy Commissioner seems to 
Criminal Court; not а regulation or have supposed that he could have pro- 
bye-law. ceeded against the offenders under sec- 
We think, therefore, that the parties tion 34, Act V of 1861. That seams to 
in question could not be convicted under be amistake. But probably some of them 
section 188 of the Indian Penal Code of might have been properly punished under 
disobedience of the order of the Deputy section 383-of the Indian Penal Code, 


80 | BENGAL LAW REPORTS. [VOL. VL 





180 Magistrate, under section 62 of the Code of Criminal Procedure, 
улики ^ ig judicial in its nature is one which has not been raised before in 
mus ды Au апу Division Bench in which I have sat, and therefore I have not 
` had an opportunity of consideringit. In the case of The Queen 
v. Kalikaprasad (1) which has been cited by the Magistrate, 
and algo in the case referred to us, this question was not raised ; 
but the question whether. an order of the kind which has been 
made in this instance could be lawfully made by the Magistrate 
under that section was considered, and we were of opinion that 
the order was one within the Magistrate’s competency to make. 
But now that the question has been fairly raised, I confess the 
inclination of my mind is to the opinion that the order is not . 
one of a judicial character. 
There are certain chapters and sections of the Procedure 
Code in which а specific procedure is laid down for the Magis- 
-. ` trate in cases which might appear to be such as would come un- 
der section 62. In cases which did come precisely within the 
scope of those sections in which в specific procedure is laid down, 
I think the Magistrate would be Бопой to act according to that 
procedure ; and wher& і fhat procedure requires the hearing of 
the parties and the arri at a conclusion upon the evidence, 
or the decision of sny- ted point, no doubt the enquiry 
becomes judicial, and the order is judicial. But it seems to me 
that, in regard to a great number of orders which come to be 
made under section 62, the Magistrate has to decide not be- 
tween a person who is taking some order with his property, or 
omitting to take certain order with his property, and another 
person to be affected by such act or omission, but he has in 
reality to provide for the safety or comfort of many persons who. 
' at the time are not aware that their safety isin question, or that 
annoyance or obstruction is threatened. From the nature of 
the case it seems to me that very frequently if would be incum- 
bent upon the Magistrate to make such order as is authorized in 
section 62 without any formal enquiry. The Magistrate might, 
о {ог instance, receive.intelligence that the fall of а building 
was imminent, of that some other circumstances existed which 


(1) 5 В.І. В, App, 83. 
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- were likely either to cause danger to the lives of persons 
or to cause obstruction, annoyance, or injury, or lead to sn 
affray. The section, however, it may be noticed, does not 
require that something which is done or omitted to be done 
by в person in possession of property, should be “ likely to 
* cause obstruction, annoyance, or injury, or risk of obstruction, 
* annoyances, or injury toany persons lawfully employed, or likely 
* to cause danger to human life, health, or safety, or should be 
“likely to prevent an affray ;" but if the Magistrate considers that 
the direction which he proposes to give is “ likely to prevent ob- 
* gtruction, annoyance, or injury,” and во on, oris “ likely to pre- 
* vent danger to human life, &oc., or ig likely to prevent a riot or an 
“агау,” it is lawful for him to make such ап order. The Magis- 
trate, therefore, will often be called upon to act on the shortest 
notice, and without any delay ; and I think there is another good 
reason why it should not be necessary to regard the aot of a 
Magistrate under this section as being a judicial decision, 
which is simply this, that, the issuing of the order under the 
62nd section entails no further consequences than that the per- 
воп contravening that order does во at his peril, and is liable to 
be dealt with for sach conduct under wf” 188 of the Penal 
Code. ; A 

That then, it seems to me, is the proper way of trying the 
legality of an order issued under section 62 by a Magistrate, 
or by any other public servant, for the operation of these sec- 
tions is by no means confined to the ordets of Magistrates. I 
may mention that I have stated pretty nearly this view of the 
case on a former occasion in The Queen v. Pitti Singh (1). 

There I pointed out that the Magistrate, “ if he thought such 
«в direction tended to prevent obstruction to persons lawfully 
“ employed, might order any person to take action with the wall 
‘in his possession in the sense of removing it; and if the order 
©“ were disobeyed, and the obstruction anticipated were to arise, 
* the person disobeying might be proceeded against under sec- 
“tion 188, Indian Penal Code. If convicted, he might appeal 
* or might bring his case before this Court by motion; and the 


(1) 8 W. В. Cr. Rul, 37. 
11 


1870 
sa 


Amis Аїл 
CitowDHRY. 


BENGAL LAW REPORTS. (VOL. VI. 


* validity of the proceedings would then be enquired into." 
Therefore, Iam now inclined to say that the act of the Magis- 
trates under section 62 of the Code of Criminal Procedure, was 
not a judicial proceeding of a Criminal Court, and therefore 
does not come within the scope of section 404 of the Criminal 
Procedure Code. 


Kemp, J.—I am of opinion that the order of the Magistrate in 
this case is not a judicial proceeding. It appears that the peti- 
tioner before us established a new market on the bank of the 
river Barak, in Zilla Cachar, and that parties proceeding with 
vegetables, &o., to the new as well as to the old market were 
obstructed and annoyed by the rival proprietors of the two 
markets. This was brought to the notice of the Magistrate, and 
he proceeded to the spot. The Magistrate took no evidence what- 
ever, nor did he summon either of the proprietors of the markets, 
or put them on their defence, There is a memorandum on the 
record to the effect that certain parties, whose names were given, 
bore marks upon their persons of injury and violence, It is 
noted that one of them had his head broken, and that the other 
was wounded. AN the Magistrate, not with a view of 
preventing riot or but with & view of removing tho 
obstructions and annoyances to persons lawfully employed, direct- 
ed the petitioner to abstain from holding the new market upon the 


"same days on which the old market was held. No evidence 


having been taken, and no party having been put on his defence, 
this order of the Magistrate was, in my opinion, not a judicial 
order, but an executive order, to prevent people, who were law- 
fully employed in bringing their goods for sale in the markets, 
from being obstructed and annoyed. 

I coneur in the judgment delivered by Mr. Justice Jackson. 


BAYLEY, J.—I am of the same opinion with Mr. Justice Kemp 
and Mr. Justice Jackson. I do not think that this is a 
ease coming within the scope of a judicial proceeding contem- 
plated by section 404 of the Code of Criminal Procedure. 
Under section 62 of that Act, the Magistrate, by a written 
order, “may direct any person to abstain froma certain act, 
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“whenever such Magistrate shall consider that such direotion is 
“likely to prevent, or tends to prevent, obstruction, annoyance or 
“injury, or risk of obstruction, annoyance, or injury to any per- 
** sons lawfully. employed, or a riot, or an affray.” Such an order 
might be required to be made by the Magistrate on matters of 
sudden emergency, where the case would not suffer the delay 
of a judicial proceeding by the taking and recording of 
evidence, and so forth. Such a judicial proceeding was not 
held by the Magistrate in thia case. ‘The facta shown are that 
parties who frequented the rival hauts had their boata with 
saleable articles intercepted on the way "by the opposite party, 
and frequent disputes and affrays, in consequence, arose between 
the two proprietors, and people were found wounded in them. 

In order to prevent such obstruction, annoyance, and injury 
to the parties, the Magistrate, by a written order, directed that 
one of the rival proprietors might change the days of his Aaut 
во as not to interfere with the day of the haut of the other pro- 
prietor, and thus remove the cause of auch frequent injury, 
annoyance, and affrays. І think such an order is legally correct 
under section 62; and that such an order. by .the Magistrate 


under section 62 is nota judicial proge contemplated as 
capable of revision under section ithe Code of Criminal 
Procedure, . 


Сосон, C. J.—It has always appeared to me that the object 
of the Legislature in section 62 was to provide for cases where 
there might be “ obstruction, annoyance, or injury, or risk of 
** obstruction, annoyance, or injury to any person lawfully employ- 
* ed, ordangerto human life, health, or safety, or any likelihood of 


“a riot or an affray,” where it would be necessary to act speedily, · 


probably at once, in order that the danger might be prevented, 
and where the case would not admit of the delay of a judicial 
proceeding caused by summoning the parties to answer, which 
delay might be such that the mischief intended to be avert- 
ed might actually be done before any order oould be made. 
I think this is the object of section 62 and of section 308, which 
seems intended to apply to cases of danger arising from the con- 
struction or state of a building, or other causes of that kind that 


84 BENGAL LAW REPORTS, [VOL. VI. 


180 ought to be at once removed. І agree with Mr. Justice Phear 
саки — thatif we look upon this provision in the Code of Criminal 
ere Procedure, as in the nature of an injunction, where the Court 
“> would exercise its power in the same way as it would in the case 
of an injunction, it would be necessary to give the parties an 
Ў opportunity of being heard and having the matter tried as in a 
judicial proceeding. But it seems to me that the object of 
the Legislature was to avoid doing this, and to invest the Magis- 
trate with discretionary power, very ‘considerable no doubt, but 
which might be properly exercised under the circumstances. 
In my opinion, that ts why this cannot be regarded as а judi- 
cial proceeding, and that thé Legislature in framing the Code 
of Criminal Procedure intended that it should not be, ів clear 
from the terms of section 318. That is a section intended 
+@’prevent a breach of the peace, and it is there provided that, 
if the. Magistrate is satisfied that a dispute likely to induce 
a breach of the peace exista within hie jurisdiction, he shall record 
a proceeding of his being so satisfied, and shall call on all par- 
ties concerned in such dispute to attend his Court within & 
stated period, and to.giv6 1n. а written statement of their re- 
spective claims, clear owing that the Legislature, when it 
meant to direct the Марі вфе to proceed judicially, pointed out 
the course that he ought to pursue. But we find no provision 
of the kind in section 62; the language of it seema to point out 
that it was intended to give the Magistrate a power to be exer- 
cised with the utmost promptitude, and if he should make an 
order which he had no authority to make, and the party on 
whom that order is made should not obey it, and be convicted, 
its legality may then be tried. That is the ground upon which 
І have always been of opinion that this is not a judicial pro- 
ceeding, and although I feel some doubt as to its correctness in 
that Mr. Justice Phear takes a different view, I am confirmed 
in it by finding that it is shared by the three other Judges who 
form this Bench. 
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Before Sir Richard Couch, КЇ, Chief Justice, and Mr. Justice Markby. 


BHUBAN MOHAN BANERJEE амр отнава (Darmypaxrs) v. J. В. 


ELLIOTT лир ormmms (PLaperirrs.) 

In а suit for enforcing the removal of an obstruction to the alleged right af the 
plaintiffs to the light and air through certain erindows in а room of а house, con- 
tiguous to the house of Ше defendants, it wee prowpd that the plaintiffs had pur- 
chased the premises in 1847, and thet the building af the room, in which the windows 
in question were, had been subsequently commenced in 1849; and the Judge of the 
Court below found on the evidence that the room and windows had been completed 
and in use for а period of twenty years prior to.the date of sult, May 18th, 1870; that 
the plaintiffs had enjoyed the light and air through the windows for a period of 
twenty years without any interruption by the defendants; and, 15 being proved 
that the defendants had by building obstructed the light and air coming to the 
plaintiffy’ widows, he granted an injunction commanding the defendants to take 
down so much of the wall ая rose to the height of more than five feet above Ше 
level af the plaintiffs floor, and restraining them, the defendants, trom continuing 
their building above the height of five feet, 

Held, on appeal, per Сочон, О. J.—By the English Jaw before the Prescription Act 
(which is the law governing the case), the presumptidn of я grant, in the case of а 
claim to the access and use of light for s Бол, was a presumption of fact, the 
presumption being founded on the consent the owner of the 
servient tenement. Acquiescenee implies knowledge, and knowledge may be pre- 
sumed where the owner is in possession. There must be knowledge for twenty 
years, at any rate, if the knowledge were for а lesser period, whether there was а 
grant, would be а question of fact, and no presumption could агіке, The question 
of whether ar not there was knowledge is one preliminary to the consideration 
whether or not а grant is to be presumed, 

Held, on the evidence, that there had been no knowledge on the part af the de- 
fendents during tho whole time, and therefore there had not been a twenty усап? 
enjoyment of the light and air with thelr acquiescence. 

Held per Мликвт, J.—The presumption of а lost grant is one of fact An untn- 
terrupted user for twenty years would be evidence from: which, taken with other cir- 
cumstanoes, 1+ might be inferred thet а grant had existed. 

No ‘ patientia! or ‘ submission? on the part of the defendants being shown so as to 
constitute an acknowledgment of the existence of the right of the plaintiffs to 
the light and air, the defendants were entitled to succeed. 


Тнв was an appeal from the decision of Mr. Justice Norman. 
The plaintiffs were the members of the firm of Gisborne and Co., 
carrying on business as merchants in Calcutta, The defendants 
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were described ав also carrying on business in Calcutta. The 


suit, in which the plaint was filed on the 18th May 1870, was 
brought against the defendants to enforce the removal of an 
obstruction to the light and air entering at certain windows in 


. 9 certain room, which light and air, the plaintiffs alleged, they 


had aright to by long usage. They alleged they had been in use 
and occupation of the room and of the light and air entering 
by the said windows for a period of twenty years, without 
any interference by the defendants. 

The plaint stated that the plaintiffs were the owners of a house, 
No. 40, Strand, on the worth side of which, on the upper story, 
was & room used as an office containing three windows through 
which light and air used to enter, and still of right ought to enter; 
that the defendants, who were in possession of the neighbouring 
property, had lately erected а building on the north side of the 
plaintiffs’ premises, at a distance of four feet and а half from the 
north wall of the upper story of the plaintiffs’ house, which they 
had carried to a height of six feet above the floor of the plain- 


` tiffs’ room, and were proceeding to build the same up to a height 


of nine feet, the effect of which, the plaintiffs alleged, would 
be to block out the ligand air from the plaintiffs’ building, and 
to render the same useless Фа an office. The plaintiffs prayed 
that the defendants might be restrained by injpnotion from pro- 
ceeding with the said building, eo as to obstruct and interfere 
with the plaintiffs’ right to light and air, and that they might be 
ordered to pull down the building, or so much thereof as ob- 
structed or interfered with the access of light and air to the 
plaintiffs’ room. 

The defendants, in their written statement, admitted the build- 
ing of the wall, but stated that it was on their own land, and that 
they had a right to build it to any height they chose; that the 
plaintiffs had not set forth in their plaint by what title they 
claimed that light and air ought of right to enter by the said 
windows; that to the best of the defendants’ belief, no such 
right existed; that the access of light and air through. the said - 
windows had not been enjoyed by the plaintiffs for twenty years, 
the windows not having been in existence for twenty years before 
the alleged obstruction; that the three windows were part 
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of a row of seven windows, before three of which, to the west of 
the present three, the defendants had fourteen years ago built a 


1870 


87 


BOUBAR 


wall at a distance of three feet from the windows to a height of Вахте 
twenty-four feet; that they had built that wall without per- J. 8. Errore. 


mission from the plaintiffs, and though the wall interfered 
with the access of light and air to the plaintiffs’ windows, yet the 
plaintiffs had never objected, nor had they, until the present time, 
disputed the right of the defendanta to build on their own land 
. a8 high as they pleased; and that the plaintiffs did not file their 
plaint in the present suit until May 18th, 1870, when the wall 
` was nearly finished, though they might have filed it, before. 

The defendants further submitted that they would suffer great 
loss by the removal of the wall; that the plaintiffs had no right 
to any access of light and air through the said windows; that if 
they had such right, the defendants had not infringed it; and 
that if the plaintiffs had such right, and the defendants had 
infringed it, the plaintiffs were not entitled to the relief asked for 
in the plaint. 

The following issues were settled :— 

1. Whether the plaintiffs were entitled to the light and air 
through the windows in question ? : 

2. Whether the access of light gii air had been obstructed ? 

3 Whether Ще plaintiffs were entitled to a decree directing 
the defendants to pull down the new wall or any part thereof? 

The evidence showed that the premises, No. 40, Strand, were 
purchased by Messrs. Gisborne and Co. in 1847; that on the 
2nd of November 1849, Messrs. Anderson, Wallace and Co., who 
were then engaged in repairing the premises and rebuilding parts 
of them, furnished an estimate for building an additional room, 
which was identified as that to which the present dispute related ; 
but the exact date when the room was completed and fit for habi- 
tation did not appear. 

Mr. Osmond, a witness for the plaintiffs, stated that, if an order 
for building such a room were given on the 2nd of November, 
about three months would be the time which it would take to 
complete the room. Mr. Rowe, another witness for the plaintiffs, 
agreed to this, and said that, after the walls were carried to their 
full height, the work might be finished in & month, allowing for 
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the beating of the roof (about a fortnight), the plastering, &о. On 
the 218+ of May 1850, Messra, Anderson, Wallace and Co. sent 
in their bill to Messrs, Gisborpe and Co. The bill consisted of - 
three principal items: the first of rupees 6,170 for thoroughly 
repairing the office premises, building rooms, &c., as by an esti- 


` yate of 10th September 1849; the second, rupees 1,462, consisting 


of rupees 200 for re-building a wall, as by estimate of 19th Octo- 
ber, and rupees 1,262, as per estimate of November 2nd, for build- 
ing the additional room; the third item, rupees 1,000-10, for the 
extra work for the new office, converting a godown into a cook- 
room, new flooring a oo&ch-house, alterations in the north godown, · 
and repairs and alterations in the silk godown. The extra work 
for the new office included in the third item oonsisted of charges 
for making and hanging the punkshs in the new office, fixing iron 
gratings or bars outside the windows, taking tut the iron chest 
from the old office, and fixing the same in the new office; repair- 
ing and cleaning an office desk, and fixing new leather and & new 
door and bottom to the small book-case. : 


The bill was accompanied by а letter as follows :— 
E 


c QENTLEMER, v 
* We beg aye you that we have now completed 
“ the alterations and repairs @™your premises in Clive Street, Btrand. 
“ We now beg leave to wait upon you with our bills, Which we hope will 
“be found correct.” 
The bills and letter were dated the 21st of May, and the 
receipt for the balance, which was paid by Messrs. Gisborne 
and Co., was dated the 22nd of May. 


Norman, J. (after stating the facts and the result of the 
evidence as above), oontinued:—It will be observed that Меваи, 
Anderson, Wallace алпа Со.` do not, by their letter of the 21st 
May, say that the building of the new office is completed. It 
would have been apparently quite unnecessary to give that in- 
formation to people under whose orders punkeahs had been put 
up, an iron chest fixed, and а deak and book-oase repaired in that ' 
room, The fair inference arising from the evidence appears to 
me to be that, not only mugt the windows have been completed, 
but the room must have been furnished and fit for habitation, 
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for some considerable time before the 22nd May, І may say, 1870 
prior to the 7th of May 1850, and probably for some considerable . RUIN 
time before that day, and that the room must have been covered E 
in and lighted by the windows in question at a period not later J. 8. Erorr, 
than the 14th of April 1850, and not improbably as early as the 
month of February in that year. 

The Advocate-General -was not able to point out, nor have 
I found, any case in which it has been decided at what precise 
point of time the enjoyment of light, through windows in the 
course of construction, may ‘be’ considered to commence, I am 
very much disposed to think that the enjoyment of the access 
of light through the windows of a house in course of oon- 
struction commences from the time when the room lighted 
by the windows is built and covered in, though the room is un- 
finished ; because from that time, for any operations carried on 
within ‘it, the light admitted through the newly constructed 
windows or window-openings is required and enjoyed. The de: 
'fendants' witness, Apiludi, the mason employed in building the 
wall, alleged that on the 20th of April the wall was level with 
the floor of the plaintiffs’ room. On the 22nd of April, it was 
raised to about three feet above the 14761 of the bottom of the 
plaintiffs’ windows. The wall on auo the building waa 
then stopped for aout fifteen days. On the 8thof May the build- . 
ing was recommenced ; and by the 18th of May, the day on which 
the plaint was filed, the wall had been raised to five feet and a 
half; and on the 23rd of May, when the work finally stopped, it 
was eight feet above the level of the plaintiffs’ floor. 

The raising of the wall to the height of three feet above the 
level of the plaintiffs’ floor ia not complained of, nor does it in 
fact constitute any obstruction of the light. Under these cir- 
cumstances, I think it is proved that the plaintiffs for twenty 
years before an interruption corhmenced by work done after the 
8th May, had enjoyed the access of light to their windows. 

Mr. Evans for the defendanta however contended that, accord 
ing to the law asit stood in England before the Prescription Act 
(which Act does not apply to this country), when the lapd adjoin- 
ing a house to which the access of¢light is olaimed is in the 
ocoupation of tenants, no right can be claimed as arising from 

13 
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1870 — the'mere enjoyment for twenty years against the reversioner 
Buv»s who has no power to interrupt the enjoyment, and he referred 
Baxenzen to the case of Daniel v. North (1) in support of his position. 

J. 8. Erorr, He proved that in 1849 and 1850, and for some years subse- 
quently, the land now occupied by the defendants belonged toa 
certain Raja Ramchand, who'lived' at Moorshedabad, and he 
attempted to shew that the Raja knew nothing of the condition 
of the property. But it ‘appeared that the Raja’s gomasta 
was there constantly, and that the gomasta must have had full 
opportunities of seeing the plaintiff’ windows. The land was 
used as a place for the deposit of anchors and chains, and there 
was evidence that rent was paid for the use of it; but whether 
the tenancy was & monthly tenancy, or whether varying sums 
were paid for eo much of the ground as from time to time might 
be occupied for the purposes of such deposit, was not very clear. 
I have no hesitation in acting on the opinion of Mr. Justice 
Erle in Palk v. Shinner (2), and saying that, under such oiroum- 
stances, I ought to treat it as a question of fact whether the 
enjoyment of light was an enjoyment as of right, or under & 
claim of right, as against Raja Ramchand. 

If there be, for the putqggse of establishing a prescriptive right, 
the distinction suggested by Mr. Justice LeBlanc in Daniel 
у. North (1) between affirmative and negative basements, it will 
not, in my opinion, affect the question before me; first, because 
I must take it that Raja Ramchand knew of the existence of 
the easement; and, secondly, the mere use of the land, under 
circumstances which lead to the inference that the enjoyment 
was of an easement, mere license to deposit goods, or, if the land 
was actually demised, the demise being to tenants, probably 
holding merely as monthly tenants at most, does not shew that 
the Raja might nothave interrupted the access of light to the 
windows of the plaintiffs if he had thought fit. The question 
then comes, whether there has been a substantial interference 
with the access of light to the plaintiffs’ premises, The evidence 
adduced by the plaintiffs appears to be conclusive. 

The plaintiffs and a number of brokers, Mr. Buskin, Mr. 


(1) 11 East., 378, ` (3; 18 Q. B, 575. 
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Hills, and Mr. Griffiths, called as witnesses, deposed-that, even 1870 
in the present state of the defendants’ wall, the light in the plaint- Bruna 
iffs’ room is so much obstructed, that the room is no longer fit Barzez 
for one of the principal purposes for whioh it has been hitherto J. 8. Europy 
much used, namely, as a place for examining samples of silk and 
indigo. Mr. Cogswell and Mr. Hutchinson say that there is not 
now light sufficient for the examinatiqn of samples of produce 
by examining samples in such a.light. Mr. Howe and Mr. 
Osmond.alao stated that, for the ordinary pnrposes of an office, 
the light is seriously diminished; and thatif the wall were raised 
two feet above ita present level, as proposed by the defendants, the 
room would be rendered wholly unfit for an office. Mr. Fleming- 
ton says:— Та the afternoon it gota во dark, that we cannot write, 
in the same way as we used to do.” 
I myself visited the house at 6 o'clock onthe 20th of June. I 
entered the room and asoertained, by the test of reading, or 
rather endeavouring to read, & book printed in rather small type, 
firat at the deak at which the partners sit, then immediately under 
the windows, so thatthe light should come from above on the 
book, and afterwards at в place outside the house, that the inter- 
ference with the light is such, that it, would cause considerable 
inconvenience to myself, if, at this r of the day, I had 
occasion to write or work in that room. My experience in 
this respect accords with what the plaintiffs stated in evidence 
before me. 
The evidence of Mr. Osmond shows that five feet is the highest 
point to which the defendants’ wall can be raised without diminu- 
tion of the light, and considering that the actual distance of 
the defendants’ wall from that of the plaintiffs’ is only four feet 
four inches, I think that the defendants’ wall ought not to be 
raised higher than that. An injunction must issue commanding 
the defendants to take down so much of their wall as rises to the 
height of more than five feet above the level of the plaintiffs’ 
floor, and restraining them from erecting on. that wall any 
buildings exceeding the height of five feet, so as to interfere 
with the access of light and air to the plaintiffs’. windows. 
The defendants must pay the costa om scale 2. 


= 


From this decision the defendants appealed on the following 
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1870 — grounds:—Thatit had been wrongly held by the lower Court 
7 висвах that the plaintiff were entitled to the access of light and air 
plea through the windows in the plaint mentioned; that it had also 

J, 8, Kixxorr. been wrongly held by the lower Court that the plaintiff, and 
‚ those through whom they claimed, had enjoyed the access of light 
and air through the said windows for twenty years before the 
interruption thereof by the defendants of which the plaintiffs 
complained, and that there was such use for twenty years, with tha 
acquiescence of the defendants, or those through whom they 
claimed; that the plaintiffs were not entitled to a decree for a 
mandatory injunction, ordering the defendants to pull down a 
portion of the wall, and that the plaintiffs had by their conduct 
disentitled themselves to such mandatory injunction; that the . 
Court below ought only to have restrained the defendants froin 
‘continuing or erecting any wall opposite the lights of the plaint- 
ifs at a greater height above such lights than the distance 
between them and such wall; and that the suit should have been 
dismissed with costa. 


Mr. Kennedy, for the Appellants, in support of the above 
grounds cited Webb v. nd 1), Ward v. Ward (2), Harbidge v. 
Warwick (3), Yates v. (4) In the Prescription Act the 
provisions with геврё to light are different from tka provisions 
аз to other easements, Mere lapse of time is not sufficient to 

. creste a right. As to how acquiescence would be presumed in the 
|qndlord-—Palk v. Shinner (б). As to the amount to which the 
plaintiff is entitled to have the building restrained, if at all—~ 
Beadel v. Perry (6). The onus lies on the party wishing to 
establish the right—Zn re Phene's Trusts(7). "There has been 
delay on the part of the plaintiffa to the prejudice of the defend- 
ants. They should have been prompt in coming into Court— 
Durell v. Pritehard (8). There being evidence to show that 
„the owner of the servient tenement was absent, knowledge or 
acquiescence cannot be presumed against him.. 


Mr. Evans on the same side cited Беле v. NN (9), 
() 100. B, N. 8., 968; В €. on ap- (5) 18 Q. В. 575. 


peal, 13 О. B., М. B., 841. : (8) ЗІ. В. Eq., 465. 
(2) 7 Exch., 838. (7) 61. В, Ch. App, 139. 
(3) 3 Exch, 569. . — (811L.B, Ob. App. 250. 


(4) 11 В. Ch. App. 395. (9) 1 Knapp’s Р. O., 64. 
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Acton v. Blundell (1), and Gale on Easements, 128, 129. Notice __ 1870 
of intention of interruption is sufficient; actual interruption is лох 


not necessary; acquiescence will not be presumed without proof of Б^л 
knowledge—Daniel v. North (2), Gale on Easements 162, J. 8, ELLIOTT, 
Gray v. Bond (3). Acquiescence may be presumed, but the pre- 

sumption is rebuttable— Bagram v. Karformah (4), per Peacock, 

С. J. The time at which the right to light and air begins is 

when the room is first used—Gale on Essementa 174. Ав to 

the amount to which the wall should be abated—Beadel v. 

Perry (5), Robson v. Whittingham (6). · The diminution of 

light is too small to call for relief from the Court—Zanfranchi 

v. Mackenzie (7). 


The ‘Advocate- General (offg.), for the respondents, cited Isen- 
berg v. East India House Estate Company (8), Johnson v. 
Wyait (9). The right to light and air runs from the time of 
the existence of the windows; actual oocupation or use is un- 
necessary to give the right, see Yates v. Jack (10), Thomas v. 
Flight (11). It has been found that the plaintiffs had an un- 
interrupted use of the light and air through the windows for 
twenty years with the acquiescence of the defendants, and they 
therefore had & right to the relief th d for. After that 
length of time, a grant may be presumed to have been made and 
lost— Arkwright v. Gell (12), Boyle у. Tamlyn (13), Gale on 
Easements, 136, 281, Dent v. Auction Mart Company (14). 


Mr. Wilkinson followed on the same side, 


Mr. Kennedy in reply. 


Covos, C. J.—This is an appeal by the defendants in the suit 
from a decree of Mr. Justice Norman, whereby he ordered that 


(1) 14 M. & ҮҮ, 334. (8) 33 L. J., СЪ, 392. 

(э) 11 Bast, 372. (8) 83 L. J., СЪ, 394. 

(8) 2 B. & B., 667. (10) 1L. R, Ch. App., 995. 
(4) ЗВ. LB, О. C, 47. (11) ПА. & Е; 688. 

(5) 3 L В. Eq., 465. (19) 5 M. & W., 203. 

(6) 1 L. R, Ch. App., 443. (13) 6 B. & С, 329. 


(Т) 36 L. Jy, Ch, 518. -(14) 2 L. В. Eq., 938. 
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f the defendants should forthwith take down such portion of the 
** wall erected by them on the north side of the house and premises, -' 
** Мо. 40, Strand, in the town of Calcutta, belonging to the plaint- 


-**iffs ag 18 more than five feet above the level of the floor of the 


** upper story of the plaintiffs’ premises; and that a perpetual in- 
$ junction should be awarded to restrain the defandants from erect- 
“ing or raising the said wall or any part thereof more than five 
«c feetabove the level of the said floor, so as to obstruct or interfere 
“ with the plaintiffs’ right to light and air through the three win- 
“dows situate on fe north sida of the upper story of the plaint- 
Я iffe’ said premises.” 

The plaint in the suit stated that the plaintiffs were the owners 
and in possession of the house, No. 40, Strand; and that on the 
north side of the said house, which consisted of two stories, there . 
was & room on the upper story containing thrée windows, which 
had been and was used as an office for the business of the plaint- 
18’ firm, through which windows the light and air used to, and 
until the acts of the defendants thereinafter mentioned did, enter, 
and still of right ought to enter. 

The defendants by their written statement denied "the plaint- 
iffs’ right to the accosaof light and air through the windows, and 
the main ‘question raised Ik-the appeal was whether the plaintiffs 
were entitled to the right claimed. As the premises are situated 
within the limits of the ordinary original civil jurisdiction of 
this Court, the law to be applied to the case is the English law, 
as it was before the passing of the Prescription Act, 2 & 3 
Wm. IV., с. 71, which does not extend to India, We are-bound 
to apply this law whether we approve of it or not, and for myself 
I may say that I agree in what the late eminent Chief Justice 
of this Court said in Bagram v. Karformah (1), “I cannot 
“вау that the English Jaw of presumption аз to light and air, 
** where nothing is done on the servient tenement which the owner 
** of it could prevent by action, is the perfection of reason. But 
“it has grown from time to time to meet man’s wants, and it 
* has been founded upon actual or supposed principles of con- 
“© venience.” 


(1) 8 B. Г, В. O. O., 51. 
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I shall first endeavour; by an examination of the decisions of 1870 
the English Courts, to determine what the English law was before 370»4x 
the passing of the Prescription Act, and then apply it to the  Baxrmzm 
evidence in this case. J. 8. Enuiorr., 

In the elaborate judgment delivered by Mr. Justice Patterson, 
on behalf of the whole Court, in Blanchard v. Bridges (1), he 
says that the question, “in whatever way precisely the right to 
* enjoy the unobstructed access of light and air from adjoining 
* land may be acquired, is one of admitted nicety”; and in the case 
of Bagram v. Karformah (2), to which I have already referred, 
the late Chief Justice of this Court and two of the learned 
Judges all differed in opinion upon it. 

The question is therefore clearly a difficult one, and I cannot 
feel confident that the view I take of the law is correct. The 
earliest cases in which it was held that a jury might bo directed to 
presume a grant are reported in 2 Williams’ Saunders, 176&. In 
two of them, Lewis v. Price (3), and Dougal v. Wilson (4), there 
had been an enjoyment of the lights for forty years and upwards. 

In the third, Darwin v. Upton (6), an uninterrupted possession 
of the lights for twenty-five years was proved, and Lord Mans- 
field said :—* The enjoyment of lights with the defendants’ ac- 
“quiescence for twenty years ів gif h decisive presumption 
“ofa right by grant or otherwise, that unless contradicted 
** or explained, the jury ought to believe it; but it is impossible 
** that length of time can be said to be an absolute bar, like a 
* Statute of Limitation; it is certainly & presumptive bar 
* which ought to go toa jury.” And the other Judges were of 
the same opinion that it might be left to the jury. 

In Daniel v. North (6), the windows appeared to have been 


made a little more than twenty years before the obstruction, and 
the light to have been enjoyed for above twenty yeara without ob- 
struction, During all this time the opposite premises had been in 
the occupation of one person as tenant, but it does not appear 
in the report what the tenancy was, whether for years, or from 
year to year, or at will. The plaintiff received a verdict, and on 


(1) 4А. & Е, 176. (4) 9 Wms’ Saunders, 175 а. 
(3) 8 B. L. B, О. 0.. 51. (5) ib. 
(3) 3 Wms’ Saunders, 175 e (6) 11 East, 972. — 
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counsel, in shewing cause against-a rule for 4 new trial, stating 
that it was left to the jury to presume a grant from the owner of 
the inheritance, it appearing that his stewurd resided in the same 
town, and continually passed by the premises where he must have 
seen the windows, and from thence the jury assumed the know- 
ledge of the landlord, and presumed his acquiescence, Lord Ellen~ 
borough said:—“ How can euch a presumption be raised against a 
“landlord, without shewing that he knew of the fact, when he waa 
** not in possession, and received no immediate injury from it at 
“the time. That point waa not put tothe jury. The impression 
* on our minds is founded on the general principle that & grant 
* will not be presumed against an ignorant man, not in poaseasion at 
* the time of that which is to give him knowledge of the fact, and 


` * from-whence knowledge would be presumed.” And in his judg- 


- “any party is that the exercise of the adverse right on which . 


ment he ваув:— The foundation of presuming a grant against 


“such presumption is founded was against the party capable of 
* making the grant, and that cannot be presumed against him, 
* unless there were some probable méans of his knowing what 
* was done against him." ' LeBlano, J., says :—“ Et'ja true that 
* presumptions are admetimes made against the owners of land 
* during the possession апу the acquiescence of their tenants, as 
* in thé instances alluded to, of rights of way and of common, but 
s that happens, because the tenant suffers an immediate and pal- 
“ pable injury to his own possession, and therefore is presumed to 
* be upon tlie &lert to guard the rights of his landlord, as well as 
« his own, and to make common cause with him; but the same can- 
“not be said of lights put out by the neighbours of the tenant 


“in which he may probably take no concern, as he may haye по ` 


* immediate interest at stake.” 


- In Gray v. Bend (1), Dallas, C. J., saya: We ате not now | 


“called on to decide whether the jury were right or wrong in the 
‘conclusion to which they have come (though had I been one of 
“them, I should probably have come to the same), but the question 
‘is whether the learned Judge left it to them properly to presume 
“a grant. lagree with the argument which has been urged on 


(1) 8B. & В., 667. 
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“the part of the defendants, that mere lapse of time will not of 1870 
“itself raise against the owner the presumption ofa grant. When · Beusan 
“lapse of time 18 said to afford such a presumption, the inference — Baxsnzra 
‘is also drawn from accompanying facts; and here, where there J. 8. лот. 
< ів no direct evidence whether or not the owner of the land had 
“any knowledge of what passed, the inference to be drawn must, 
“in a peculiar degree, depend on the nature of the accompanying 
“facts; and the presumption in favor of a grant will be more or 
“less probable, as it may be more or less probable that those 
** facta could not have existed without the consent of the owner of 
* the land.” Park, J., said :—* The case indeed does not come up 
* to Daniel v. North (1), because there was something in the na- 
с ture of the easement there which makes а difference. А land- 
‘lord may not see windows thrown out, and a& tenant may not 
“feel the inconvenience; and «his distinction is referred to by 
“ LeBlanc, J. But in the present case, there is reasonable 
* ground to presume the knowledge of the land-owner, and the 
* question was properly left to the jury." The easement claimed 
in this case was the right of landing nets on the shore of a 
publio navigable river. 
In Cross v. Lewis (2), no evidence was ghon as to the time when 
the: plaintiffs house was built, but ne of tho witnesses had 
known it for thirty-eight years, and the windows obstructed had 
existed during all that period. The authority of Daniel v. 
North (1) was recognized, and decision was in favor of the 
plaintiff, on the ground that the origin of his right was not traced. 
In the judgment of Mr. Justice Erle, in Рай у. Shinner (3), 
upon which Mr. Justice Norman appears to rely in his judgment 
in this suit, he says :—** If this case had arisen before the statute, 
* there would have been good evidence to go to the jury of a user 
“as of right for twenty years, notwithstanding the existence of . 
“the tenancy for.years.” The right claimed was a right of way, 
and the words must be understood as used with reference to such 
a right. 
In Bagram v. Karformah (4), Peacock, C. J., ваув:—“ I am 
“ of opinion that the uninterrupted enjoyment of light for twenty 


(1) 11 East, 379. ~~ 3) 18 Q B., 875. 
(з) зв. & О, 685. .— (W 3B.LR, 0. С, 4&. 
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©“ years acquiesced in by the owner of the servient tenement raises 
“в presumption of right which, in the absence of any evidence to 
* rebut it, ought to be acted upon by those, whether Judge or 


. © Jury, who have to determine the facts;” and at page 63: “I 


* understand the law to have been clearly laid down as far back 
* as the year 1786, that the enjoyment of light, with the defend- 
“ ants’ acquiescence, is such a decisive presumption of a right, by 
* grant or otherwise, that, unless contradicted or explained, the 
** jury ought to believe it.” 

Mr. Gale in his valuable work on Easements says :—* In' order 
* that such user may confer an easement, the owner of the servient 
“tenement must have known that the easement was enjoyed, and 
“also have been in a situation to interfere with and obstruct iig 
* exercise had he been so disposed; his abstaining from inter- 
©“ ference will then be construed ев an acquiescence,” citing Gray 
v. Bond (1) Gale on Easements 162. 

These authorities, it appears to me, shew that, by the English 
law before the Prescription Act, all the presumption of a grant in 
the case of a claim to the access and use of light, for a building 
waB & presumption of fact; the presumption beiug founded on the 
consent or aoquiescertee of the owner of the servient tenement. 
For acquiescence or соп, knowledge is necessary. A man 
cannot be taken to consent to what he does not know of; but 
when he was in possession, his knowledge was taken to be proof 
of his acquiescence ; and in such cases, the jury were directed 
that they ought to presume s grant. And as is said by Parke, 
B., in Bright v. Walker (2), “though in theory it was presump- 
* tive evidence, in practice and effect it was a bar.” 

But it was otherwise when the owner was not in possession. 
In that case, if there was no direct evidence of his knowledge of 
the enjoyment, it was for the jury to say whether, from the circum- 
stances proved, and having regard to the nature of the easement 
that had been enjoyed, it might fairly be presumed. If they 
thought it might, then, if there bad been no obstruction, 
& grant ought to be presumed. Whether, when there had been 
an enjoyment for twenty years, and knowledge by the owner of 


(1) 8 B. & В, 607. (8) 1C. M. & R., 817. 
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the servient tenement for only в part of that time, а grant onght 1870 
to be présumed, does not appéar to havebeen ever decided., I think Bauman 
as twenty years’ ehjoyment with acquiescence is necessary, there В 
must be knowledge for that period. And at least if the knowledge J. 8. Вылотт. 
were for a lesser period, it would be а question for the jury 
whether there was a grant, and not & presumption which they — 
would be bound to make. There 'is, however, a dictum in the 
judgment in Bright v. Walker (1), which seems opposed to 
this view. Parke, B., ваув:—“ Again, such claim” (a right 
of way) “may be defeated in any other manner. by which 
* the same is now liable to be defeated, that is, by the same 
“ means by which a similar claim arising by custom, prescription, 
“ or grant would now be defeasible; and therefore it may be an~ 
“© awered by proof of ẹ grant, or of a licence, written or parol, for 
“a limited period comprising the whole or part of the twenty 
* years, or of the absence or ignorance of the parties intereated 
* in opposing the claim, and their agents, during the whole time 
* that 16 was exercised.” 

I am inclined to think that some words have been omitted bots 
and it should have been “ during the whole or part of the time 
“it was exercised.” У 

The view which Mr. Justice Nolan toak in Baen v. 
Karformah (2) that the right to the access of light is capa- 
blé of being acquired by-occtpancy as an incident to property, 
without reference to the acquiescence of the owner of the servient 
tenement evidenced by the non-obstruction, if 16 was intended as a 
statement of the English law before the Prescription Act, is not, 
I think, supported by the decisions. There are no doubt expres- 
sions of Mr. Justice Littledalein Moore у. Rawson (3), which seem 
to support this view, but the question before the Court. was 
whotger в right to light might be lost by a discontinuance of the 
enjoyment He held that, aa the right was acquired by mere 
occupancy, it ought to cease when the occupancy was disoonti- 
nued ; that as it was acquired by mere user, it might be lost by 
non-user. Не says:—* After he” (the owner of the dominant 
tenement) ** haa erected his building, the owner of the adjoining 

саа 
0) там. а Е. 919. (339. L R, 0. С.,48 (3) ЗВ. & С, 340. 
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“ land may afterwards within twenty years build upon his own 
“ land, and so obstruct the light which would otherwise pass to the 
“ building of his neighbour. But if the light be suffered to pass 


‚© without interruption during that period to the building во erect- 


** ed, the law implies, from the non-obstruction of the light for that 
©“ length of time, that the owner of the adjoining land has consented 
* that the person who has erected the building upon his land 
* ghall continue to enjoy the light without obstruction, so long 
* ag he shall continue the specific mode of enjoyment which he 
* had been used to have during that period." Where the owner 
of the s¢rvient tenement ів in possession, this is quite in accord- 


ance with the decisions, and во it is when he is not in possession, . 


and it is found by the jury that he knew of the enjoyment. I 
cannot think that Mr. Justice Littledale, who wasa party to the 
decision in Cross-v. Lewis(1) not long before this, intended to 
introduce’ anew doctrine. Ido not see that the judgment of 
the Exchequer Chamber in Webb v. Bird (2), which Mr. 


Justice Norman also quotes in support of his view, does more . 


than adopt the distinction pointed out by Mr. Justice Littledale 
between easements properly so called, and the right to light 
and air, namely, that aXperson who uses a way over the land of 
another is в wrong doer, а a person who erects buildings on his 
land with windows ia not. - But the passage which follows that 


part of the judgment shews that ‘the right must be founded on 


the presumption of a grant. 

Now the evidence in this case was that at the time the plaint- 
iff’ room containing the windows in question was built, Raja 
Ramchand, the owner of the ground upon which the defendants’ 
building is erected, lived at Moorshedabad, and did not come to 
Calcutta till 1260 or-1261 (1853 or 1854); that the ground was 
occupied by several tenants (the precise nature of whose teganoy 
does not appear, but it was probably a monthly one), and was used 
for placing chains, anchors, &o., upon. The witness for the 
defendants, Banamali Banerjee, said that Ramchand’s gomastas 
used to be there, and gave the names of two, Gobind Moo- 
kerjee, who is alive, and Brajanath Chatterjee, who is now dead; 


(1) à B. & C, 636. (3) 13 С.В. N. B., 841. 
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but on his crose-examination he said he called a man a gomasta 
who could read and write, and he appeared to know nothing of the 
nature of their employment, except that they received the rents. 
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The defendant, Loknath Chatterjee, said that in 1251 (1844), and J. 8. цот, 


until 1255 (1848) a durwan, named Nandaram, collected the rents, 
but there was a sirkar who seldom came. . Another witness, Kasi- 
-nath Bysack, said there was a gomasta of Raja Ramchand, to 
whom rent was paid, and that the gomasta used to be on the 
ground looking sharp after them (the tenante); and if they took 
extra land for their anchors and chains, the rent was enhanced. 

This is all the evidence from which knowledge by the owner 
of the servient tenement of the enjoyment of the light is to be 
presumed. There was a piece of vacant ground, the owner of 
which lived at a distance of some 200 miles. It was used by 
various persons for placing anchors, chains, and other such articles 
upon, and a person was employed to collect rent from them, whose 
duty seems to have been to take care that no one used any part 
of the land without paying forit, I do not think I can infer, 
from the nature of this person's employment, that he was the 
general agent of the owner, go that his knowledge might be con- 
sidered to be that of his master, or Ња would tell his master 
of the construction of the plaintiffs’ х доу. 

From 1260 (1853) when Raja Ram nd саше to Calcutta, hé 
might be preeumed to have-knowledge, but not, I think, before. 
In my opinion the question of knowledge is a distinct question, 
and preliminary to the question whether & grant ought to be pre- 
sumed, and the Judges of this Court, as the Judges of fact, as 
well аз of law, are to decide this question according to their 
belief upon the evidence. I think it is most improbable that 
Raja Ramchand knew of the existence of these windows until 
long,after they were constructed, and, consequently, that there has 
not been twenty years’ enjoyment of them, with the acquiescence 
of the owner of the servient tenement. Mr. Justice Norman 
ваув :-— I must take it that Raja Ramohand knew of the ex- 
©“ igtence of the easement.” І cannot assent to this, for I do not 
see that the Court was bound to do this It was a question, І 
think, to be determined as any. other question of fact; and 
being of opinion that the plaintiffs have not had the enjoyment 
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18570. whioh was requisite by the English law before the Prescription 

— Витая Act for the presumption of в grant, I must find the first issue 
Baxxeses against them. Consequently І am of opinon that the decree 
J. 8, Error. appealed from should be reversed, and the plaintiffs’ suit dis- 


missed with costs, including the costs of this appeal. 





Млвкву, J.—I am of the same opinion. I do not consider 
it necessary to state my reasons in this case at very great 
length, because I adhere to the opinion which I expressed in 
the case Of Bagram v. Karformah (1) as to what the question is 
which we have to consider in cases of this description. I think 
we have to consider whether the owners of the land, which is 
now the defendants’, by a grant, formal or informal, express or 
implied, conferred upon the owners of the land, which is now the 
plaintiffs’, the right to enjoy the passage of light, as the plaintiffs 
had enjoyed it prior to the new building being erected. In other 
words, whether the owners of the defendants’ land intended to 
deprive themselves of the right of building on their land so as 
to interrupt the passage of light to the plaintiffs’ house. 

Lonly wish to add to what I then said, that I find I was wrong 
in stating that Нот у. Heel (2) was the firat case in which 
Judges introduced the dgptrine of inferring from modern user 
the existence of a modern lost grant. I find that, twenty years 
earlier, Lord Mansfield had laid down thie-doetrine. But Lord 
Mansfield differs from Eyre, C, J., who delivered the judgment 
in Holeroft v. Heel (2) in one very important particular, Eyre, 
C. J., would (contrary in my opinion to the later authorities) 
have made the presumption one of law. Lord’ Mansfield very 
clearly treats it only as an inference of fact. In The Mayor of 
Hull v. Horner (3) (the decision of Lord Mansfield is to which 
I refer), the plaintiffs had to establish their right io certaiu 
port dues, They could shew no grant, but only user, and one 
view of tho case was that’the port only came into existence in 
the year 1382, in which case the claims founded on immemorial 
user would be defeated. It was contended, however, that, inas- 
much as there was evidence that the Corporation had collected 


(1) 3 B. L B., О. C., 18, see 28. (3) Oowp., 102, aee 108. 
(3) 9 Wms’ Saunders, 175. 
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the dues continuously since the year 1441, that is, for 350 years,  — 1870 
it was still a question for the jury whether there had not been 9084ж 


. & grantof these dues from the Crown to the Corporation between a 
the year 1382 and 1441, which grant was now lost. Mr. Dun- 4% 8 Ёшлотт. 
ning had argued that, if evidence of a usage which oould not 
possibly have lasted up to the time of Richard I., was sufficient, 
the rule of the Common Law, that usage must extend to that 
date, was gone, But Lord Mansfield points out the distinction. 
He says:— Now, with regard tóadmitting evidence to satisfy 
“ a jury that a oharter did exist within time of memory, which is t 
* not produced by record, my opinion is this, namely, that all 
“evidence is according to the subject-matter to which it is 
“applied. There is a great difference between length of time 
“ which operates as a bar to a claim, and that which is only used 
* by way of evidence. A jury is concluded by length of time 
* that operates as a bar; as where the Statute of Limitations is 
* pleaded in bar to a debt, thongh the jury is satisfied that the 
* debt is due and unpaid, it is still a bar. So in а case of pre- 
“ scription, if it be time out of mind, a jury is bound to conclude 
* the right from that prescription, if there could be a legal com- 
* mencement of the right. But any иг еп evidence shewing 
** that there was a time when the pres jon did not exist, ia an 
“© answer to а claim founded on preacription. But length of time 
* used merely by way of evidence may be left to the consideration 
* of the jury to be credited or not, and to draw their inference 
* one way or the other according to circumstances.” I do not, of 
course, quote this opinion of Lord Mansfield as conclusive on 
the law at tbe present day. It may have been modified, and 
probably upon close scrutiny in some points would be found to 
have been modified, by later decisions. But I quote it, be- 
cause it puta the very distinction on which I insist in very clear 
terms, and because on this point I consider Lord Mansfield’s 

opinion, and not that of Eyre, C. J., has been accepted by the 
later authorities. Itis also clear that, but for the distinction 
pointed out by Lord Mansfield, Mr. Dunning’s argument would. 
have been good; and, as I pointed out in Bagram v. Kar- 

formah (1), the Prescription Act would have been based on a 

(1) 3 B. L. В. О, GC, 48. 
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wrong conception of the law. That this is во is very clear from 
what followed immediately on the decision in Holeroft v. Heel (1), 
where Eyre, C. J., held (contrary to Lord Mansfield) that the 
presumption was conolusive. 

If Настой v. Heel (1) were good law, it could, as во acute a 
lawyer as Mr. Sergeant Williams at once perceived, only be 
supported on the principle that the time of prescription had been 
really shortened by analogy tothe later Statutesof Limitation, (see 
2 Williams’ Saunders, 175). But Sergeant Williams does not (аз 
the author of Gale on Easements seems erroneously to suppose, see 
page 134) say that that is his opinion. On the contrary, he goes on 
at page 175a to shew that in many cases a view has been taken 
contrary to that of Eyre, C. J., in Holcroftv. Heel(1), and then (аз 
I pointed out in Bagram v. Karformah) (2), the authors of the 
last edition of the work at page 1760 treatit as a settled question 
that the twenty years’ user is “only evidence from which the 
* jury might presume a grant." 

I may also observe that this view of the law explains the varia- 
tion in the terms in which English Judges are in the habit of 
leaving questions of this kind to ajury; which variation is other- 
wise inexplicable. Ashe evidence in support of the right be- 
comes stronger, they will $force more strongly upon thejury their 
duty to draw every inference in favor ofits existence; they 
will even, in very strong cases, use every exhortation short of a 
command; but always, as it seems to me, reserving to themselves 
the power to modify their language when the evidence of user 
does not so strongly point to the existence of the right. And 
length of time, acquiescence, the nature of the right claimed, and 
so forth, are all circumstances which have been dwelt on as 
matters fit to be considered when directing the jury upon this 
class of questions. That being the case, and the question to be 
considered being one of fact, all that I have further to say upon 
this question bears upon this case only. I am quite clear that, 
upon this question of fact, I ought to find in favor of the defend- 
ants. I consider that, in deciding this question, it ia of the great- 
est importance to look to the nature of the easement which ів 


(1) 3 Wms, Baunders, 175. (1) ЗВ. L В, О. С, 48. 
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claimed. Had, for instance, the plaintiffs made a door on that side __ 1870 | 
of their premises, and had they shown that they had uninterruptedly  DHU4x 
used a foot-way leading from that door to the street across the 
defendante’ land for the same period that they have enjoyed the light 7: В Ёшлотт, 
in this case, I think, I should, notwithstanding that the defend- 
ants were absent, and the land in possession of tenants, have 
found for the plaintiffs, and have been much inclined to consider 
it highly improbable that the plaintiffs would have been allowed 
to commit an act so aggressive on the defendants’ rights and 
those of the tenants uninterruptedly for so many years, without 
the defendants knowing of it; and I should probably have 
` inferred that if they knew it, they submitted to it because they 
had in some way or other put it out of their power to prevent it. 
But in this case the full, complete, and exclusive enjoyment of 
the servient property by the defendants and their tenants has 
never been interfered with. Nothing has been done in any way 
to annoy or obstruct them. There has been no patientia or 
submission by the defendants; and either of these terms, to my 
mind better than “acquiescence,” expresses the condition which 
is requiréd, in order that enjoyment may b videnoe of & right. 
Furcher, in this case, there has been ngPbpportunity, as far as 
appears, until the present building w for the defendanta 
to assert that their property was free of the servitude, or any 
necessity for them to interfere with the enjoyment of the light 
by the plaintiffs. To have erected an opaque screen close to the 
plaintiff windows would have been expensive; and unless the ' 
law requires it, both useless and unneighbourly. Т do not 
think that in Calcutta the law does require it, and I think it 
would be most inconvenient if it did. - I wish to point out that 
this reasoning would not necessarily apply in all its force to 
windows in houses of very considerable antiquity. It might, 
perhaps, be inferred that, in such a long course of years, some op- 
portunity for the defendants to exercise their right of ownership, 
во as to interrupt the enjoyment by the plaintiffs of their access of 
light, would necessarily ooour; and if it could be inferred that 
such an opportunity did occur, and that the defendants then 
abstained from the interruption, then it would follow, almost as & 
matter of course, that the plaintiffs were not only enjoying the 
14 
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access of light, but were enjoying it as of right, and that the 
defendants were submitting to that right; that is to say, the 
inference which arises at once, and almost irresistibly, in the caso ` 
ofa positive easement, would now arise in the osse of the negative 
easement also. The same result might also be arrived at, if the 
plaintiffs could show by positive evidence that the defendants had 
abstained from interruption at a time when it ів likely that they 
would have interrupted if they had not lost the right to do во, 
though probably (if I had to determine this question) I should hold 
that a considerable time must elapse (perhaps twenty years) 
before the defendants were concluded by their submission. 

I make these remarks because though, as I have said, the ques~ 


` tion Iam discusaing is one of fact, and not of law, the learned 


Judges of the Appellate Courtin Bagram v. Karformah (1) have 
expressed their fears that the consequences of dealing with this 
аз а question of fact might be dangerous, and therefore I wish to 
show that the owners of houses having windows would not be 
altogether so unprotected as these learned Judges seemed to sup- 
pose. I do, however, admit that the law, as I suppose it to exist 
in Calcutta, does not gdequately provide for the conflicting rights 
of contiguous owners Wf house property in a large and populous 
city. Nor do I belieyelgihiàt any satisfactory rules on this sub- 
ject can be deduced solely from the principles of law which govern 
the acquisition of rights by grant or prescription. I think this is 
a question which would be best settled by a few simple rules for 
the construction of houses framed with the assistance of practical 
persons, and with reference to the climate, habits, and conve- 
nience of the particular locality. 


Judgment reversed. 


Attorney for the appellants: Mr. Hechle. 
Attorneys for the respondents: Messrs. Berners and Co. 
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Before Mr. Justice РАват. 
‘J. BRUKOWBEY v. THAOKER, SPINK Amp отнивя. 


Master end Servani— Action. for Harbowriag or Sheltering the Servant of 
another —Notioe of Contract of 5670106. 

аА a fx th chars aod саана а тала win date 
a contract of service to another, sven with notice af such contrast of service. 

Blake v. Lanyon distinguished (1). 

Tars was a suit for Ва, 6,000, as “ damages sustained by the 
plaintiff by reason of the defendants wrongfully enticing away 
and securing and harbouring a servant of the plaintif.” The 
plaint stated that the plaintiff.being desirous of securing 
the services of в first-class professional engraver and die-sinker, _ 

proceeded to England and contracted and agreed with one 
J. T. Wolff to act in that capacity for the purpose of carrying 
on and guperintending thet branch of the plaintiff's business; 
that the agreement was made for the term of three years, to 
commence on the day on which Wolff arrived in Calcutta; 
that Wolff arrived in Calcutta on 8rd February 1870, and 
*t became, and was, and atill is,” the servant of the plaintiff under 
the said agreement; and that the defe ts, well knowing that 
Wolff was the servant of the plaintiff, y and malici- 


ously enticed and procured him, J. Т, Wolf unlawfully, and . 


without the consent and against the will of the plaintiff, to 
refuse to work for the plaintiff, as by his contract he was bound 
to do, and to depart from the aforesaid ser^ige and employment 
of the plaintiff; and did also, well knowing’ the premises, and that 
the said J. T. Wolff had unlawfully refused to work for the 
plaintiff, and had departed from his service, wrongfully and 
maliciously, and without the copsent and against the will of the 
plaintiff, at Caloutta, on or after the 3rd day-of March 1870, 
secure, harbour, and detain, and still harbour and detain 
the said Wolff, and refuse to permit him to return to the plain. 
tiff, although requested фо do so by the plaintiff;” whereby the 
plaintiff lost the services of Wolff, and whereby the plaintiff 
alleged he had sustained damages to the above amount. ` 


().6 T, By 321, 
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The agreement was dated the 8th De 


У. Випкотвкт tained the following stipulations and cont 


A 


The said J. T. Wolff shall forthwith 
shall, for the term of three years, to be cal 
his arrival in Calcutta, become the engrav 
intendent of the engraving and die-sinki 
ness of the said John Brukowgky, and el 
his time and attention thereto, and shall : 
to promote the business and connection 
kowsky, and shall in all things obey and 
directions of the said John Brukowsky. 
&hall faithfully and diligently serve the 
during the said term of three years, as в 


“ager or superintendent as aforesaid, ar 


any other business, pursuit, or calling 
devote himself wholly and exolusively 
said John Brukowsky. The said J. T. ` 
any moneys whatever from any person or 
the said John Brukowsky, unless he be i: 
writing by the said dohn Brukowsky, a 
for all moneys so rea ind paid over: 
kowsky. That if the вый J. T. Wolff 
well and faithfully obey and carry out 
directions of the said J ohn Brukowsky, th 
may at any time cease to employ the 
giving to him three calendar months’ no 
* The said J. T. Wolff shall be paid fo 
one half part, or share, of the net gai 
engraving and die-sinking branch of the bi 
Brukowsky,—such half part, or share, to b 
of such payments to be made within a 
J. T. Wolff shall have commenced his : 
always that nothing herein contained sha 
stitute the said J. T. Wolff a partner in 1 
John Brukowsky, or render him in any 
able for any debt or obligation incurred, 
relation thereto. The said J. T. Wolff | 
the sums to be advanced to him by the ва 
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have been in restraint of trade to an extent which would vitiate 1870 

it, and-if во, no action would lie—per Maule, J. (1); Pil- 7. Вълкожакт 
Aiíngton v. Scott (2) was decided on the ground that there was  Tmaoxx. 
a good agreement, Here we вау there is not a valid agreement. 


The 4dvocate- General asked that the case might be dis- 
missed on this point. . 

Mr. Evans.—The question of want of mutuality cannot be 
raised now. The defendants admit that Wolff was the plain- 
tiffs servant, in paragraph 3 of their written statement [The 
Advocate General.— They don’t admit he was the plaintiff's servant 
when he came to us.| They substantially admitit. The cases 
relied on are distinguishable. In Sykes v. Dixon (3), it waa held 
that the agreement was void under the Statute of Frauds, In 
Hartley v. Cummings (4), there was permission to discontinue the 
business at any time during the seven years, without making any 
allowance to the servant, Thatis not the case here. In Aspdin v. 
Austin (5), there was nothing in the covenant to bind the masterto 
employ the servant for two or three years, although the master 
was bound by express words to pay the aervant the stipulated 
wages for those periods, if the servant performed, or was ready to 
perform, the condition precedent on „Тр Keane v. Boy- 
cott (8), the servant was an infant,khd the service was for his 
benefit, and therefore it was held thé contract was at most only 
voidable, and that by the infant himself; and the defendants were 
not permitted to allege that the contract was void. If this contract 
is voidable only, there has been some part performance by the 
plaintiff in carrying on the business, which is sufficient foundation 
for a contract. Though there is no express provision to carry 
on the business for a definite period, there is an expresa provision 
for remuneration to Wolff for his services, 





Parar, J., refuses to stop the case here. . 


The Advocate-General contifiues.—No enticing is shown by 
the plaintiff, and mere retention of a servant after notice is 


(1) 5 О. B, 360. (4) БС. В., 947. 
(2) 15 M. & W., 657. ` -(5) 5 Q. B, 671. 
(3) 9 A. & EL, 698, (6) 2 H, BL, 511. 
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1870 — insufficient to entitle the plaintiff to damages. Lumley v. Gye(1) 

J. BRUKOWSEY wan decided on a particular state of circumstances, and lays 

Тнаскяв. down no general rule—per Crompton, J., 231. The wrong does 
not lie in the det&iner— Adams v. Bafeald (2). 


Pusar, J.—I am of opinion that the plaintiff has failed to 
establish any cause of action against the defendants. He has 
not shown to me that Thacker, Spink and Company have been 
guilty of any wrongful act towards him; in other words, he has 
not shown that they have done any act which, as against him, Mr. 
Brukowsky, it was their duty inlaw for any reáson not to do. 
"The material facta of the case necessary to the explanation of my 
judgment are very few, and are almost, I may вау, beyond dispute. 
It is agreed on both sides that Mr. Wolff came out to Calcutta 
in the early part of February in this year, under a contract of 
service with Mr. Brukowsky. After a very short lapse of time, 
according to Brukowsky’s own account, Wolff showed signs of 
dissatisfaction, which perhaps culminated to a maximum point 
about the 25th of February. At that date, or a little before it, 
he renewed his acquaintance with a Mr. Mullany, whom he had 
previously known. in London, and who was then an assistant in 
the defendants’ firm. Wẹ this gentleman he conversed on his 
prospects, and if we may bblieve Mr. Mullany (and I have по 
reason to doubt his words), expressed himself strongly with regard 
to the deception which he said Mr. Brukowsky had practised 
upon him in the matter of his contract. He saw Mr. Mullany 
several times, and on the 3rd of March was taken by him to 
Mr. Brown, one of the leading assistants of the defendants’ firm, 
Itis quite clear, I think, that up to that day Mr. Brown had no per- 
sonal knowledge of Wolf. То Mr. Brown, Wolff detailed his 
alleged wrongs, and asked if he could obtain employment with 
the defendants; and Brown having thus learned the fact of the 
agreement between Wolff and Brukowsky from Wolff's own 
mouth, replied that he could not рой! Wolff had got rid of this 

'engagement, Mr. Brown, however, consented to introduce him to 
Mr. Spink; and, accordingly, Wolff came again on themorning of 


(1) ЗЕ. & В, 216. (2) 1 Leonard’s Bep., 340, . 





VOL. VL] HIGH COURT. 
the 4th, and was then introduced to Мг. Spink. Mr. Spink told 
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him pretty nearly the same as Brown had, and advised him BaoxowsrY 
strongly to arrange matters with Brukowsky, Mr. Spink had Твлокив, 


another interview after this with Wolff. Still matters were not 
arranged between Wolff and Brukowsky ; and eventually Wolff 
wag furnished with employment by Thacker, Spink and Company, 
and from that time to this he has been, I may say, continuously 
working for them. In regard to that which I have related as 
being the substance of what occurred at the interviews between 
Wolff and Brown, and Wolff and Spmk, I have accepted the 
word of Brown and Spink themselves, because I think these 


gentlemen can be entirely trusted; and the version of Wolf ' 


(the only other person who can speak to what took place at those 
interviews) does not, in my opinion, materially differ from theirs 
in anything which concerns the fate of this case. Again, Bru- 
kowsky’s own testimony accords substantially with what Brown 
and Spink represent in reference to their own behaviour. It is 
simply impossible to argue that anything which fell from either 
of these two gentlemen amounted in words to an attempt to per- 
suade Wolff to leave the service of Pxukewsky. Indeed, the 
plaintiffs counsel have, I think, folt this wag во, and have 
consequently pressed on me through à persuasion 
and inducement may be as intentio erected and-offered by 
the use of negative language as by a course of direct solicitation. 
No doubt, this proposition cannot be denied; and familiar exam- 
ples of this sort of proceeding can be'easily adduced, such ва 
those which have been quoted by the learned counsel during the 
trial. But I think it is quite impossible to say with reason that 









Thacker, Spink and Company, either throug” 3-4 voioe of Messrs. . 


Spink and Brown, or by the action of their аавв, made 
any direct effort to get Wolff to break his contract. The utmost 
made against them by the evidence is that they were willing to 
avail themselves of Wolffs services, and would be glad to have 
him as soon as he could get free of his obligation to Brukowsky. 
There has been, in my opinion, a complete failure on the part 
of the plaintiff to make out that-Wolff was enticed or allured by 
the defendants, either directly or indirectly, from the service 
of Mr. Brukowsky. Ihave no doubt that Wolff came away 
| 15 


*. 
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1870 — from ~Brukowsky entirely of his own accord, in opposition to 
1. Bavsowsr the expressed advice of Mr. Spink; and that the defendanta 
Tuama never entertained the purpose of leading him in any way to: 
break his contract. So that if we had here the precise form of 
pleading which obtains in England, that particular head of the — ^ 
plaint which would assume the shape of the count for enticing 
and procuring Wolff to leave the service of the plaintiff, is not 
made out. 

There remains, however, another foundation on which ita 
is contended that the plaintiff's claim in this suit may be sup- 
ported, supposing the necessary materials are to be found in, 

“the evidence, This, expressed in technical language, is, that 
Messrs. Thacker, Spink and Company received and harboured 
Wolff at the time when they knew he was bound to the service of 
the plaintiff It seems to me that this statement, made in the broad 
form in which I have just enunciated it, does not necessarily 
involve a cause of action, The principal case cited and relied on 
for the purpose of showing that it does во, is Blake v. Lanyon (1). 
The judgment of the Court, as reported in that сазе, at first sight 
goes very far to suppor he argument of the plaintiffs counsel. ' 
The Court said: “Ап ill lie for receiving or continuing to 
employ the танас fera notice without enticing him 
away. A person who co {з with another to-do certain work 
for him is the servant of that other till the work is finished, and 
no other person can employ such servant to the prejudice of the ~? 
first master ; the very aot of giving him employment is affording 
him the means of keeping out of his former service.” 

Two illustrationsthatI threw out during the trial aresufficient ~ 
in my mind to show that the dootrine here enunciated by the 
Court is not generally applicable to the cases of all contracta of 
service without discrimination ; and it is to be observed that, in 
Blake v. Lanyon (1), the servant was a manual labourer, who, con- 
sequently, fell within the scope of the Statute of Labourers. 
Now the effect of those fstutes was to declare it was unlawful 
even to give shelter to, or to harbour, such a servant while he was 
in the service of another person. Consequently, any one who 


(1) 6 T. B, 23], 
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did ao, with knowledge that the servant was in the service of 
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another, committed a wrongful act which rendered him liable toa 1. PRUX OEY 
civil action for damages at the suit of the person aggrieved, and дак, 


it appears to me noticeable that this case of Blake v. Lanyon (1) 
has never, until, I believe, the present occasion, been cited to prove 
that an action will generally lie for the mere act of sheltering and 
harbouring after notice. The principal point judicially determined 
in that case was, that “© а person who contracts with another to 
do certain work for him is the servantof that other till the work 
is finished.” If this were so, it followed, on the footing of the 
Statute of Labourers, that the defendant in the suit was guilty of 
a wrongful act, and therefore if that act was to the prejudice 
of the first master, the defendant was liable to pay damages. 
Mr. Justice Crompton, in Lumley v. Gye (2), refers to this 
case simply as an authority to show that “ a person who has 
left his work unfinished is a servant for the purposes of such an 
action.” It was not necessary for him to consider whether the 
“harbouring or sheltering” of a person, known to be under any 
sort of contract of service with another. would of itself constitute 
a cause of action, because each d ‘ut in 7~mley v. Gye (2) 


charged the defendant with enticing t. Tiss Wagner 
to break her contract: there was по ; puring and 
sheltering.” I do not think, after t! To uem 


able to give to the judgment of t* 
Gye (2), that he jr 77 
and sheltering of T 

e 


quitted service, 7 
Tndead Һа gawa Adict 
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latter can be the basis of ап action. Also, further on in his 


à Bssxowwrr judgment, the learned Judge speaks of the action as an action 
Tuome for maliciously “interfering with persons in the employment of 


es 


another.” 

The casea of Pilkington v. Scott (1), Hartley v. Cummings (2), 
and Sykes v. Dixon (3) have been cited by the plaintiffs coun- 
Bel for the purpose of showing that actions have been recently 
maintained for the wrongful hiring and harbouring of servanta 
after the first actual service had been broken. But in none of 
these cases does the report fully give the facta which constituted 
the cause of action: in each the sufficiency of the first contract of 
service was the sole matter before the Court; and in the second 
of the cases the jury appear to have found that the defendant 
had seduced the servant from actual service. It seems to me that 
it would be monstrous to hold, particularly in this country (I 
here take up Mr. Evans’s argument), that the giving shelter to 
and the harbouring of в European who happened to be under 
a contract of service to Another, became a cause of action the 
moment the person chariteble enough to give such shelter and 
protection bee" -auai Ч with the other’s contractual engage- 


menta. | think it cannot even be said in all 
cases that | "ho has intentionally and purposely 
Roe *oniract on the part of another is 
* ance of the contractee. I 

`` ^w person who may be 


to serve Mr. Bru- 
e to serve the plain- 


.3*..1 
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effect to. The real question appears to me to be this, namely, 
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have the defendants committed а tort against Brukowsky ? Have ^ ох 


they committed a breach of duty which they, in the eye of the 
law, owed to Brukowsky? Now, duty may rest either ona 
foundation of contract, or upon some special relation between 
the parties, or it may be the result of the general obligation 
which every one is under not to do intentionally, without good 
cause, any act which he knows will affect his neighbour and will 
be productive of immediate injury to him. Under this latter 
head, I apprehend can be ranged all the particular forms of duty 
the breach of which is the foundation of suit in the various 
actions for fraud, negligénce, and defamation. То put this into 
ordinary language, I may say that, even irrespective of contract 
or special relations, every one is aware that he is bound to act 
honestly towards his neighbotr, and that if he intentionally acts 
. dishonestly, and damage ia the result, he must pay for it, Ineed 
hardly remark that it is necessary in English pleading to allege 
malice in all actions of this kind,.in order to make the cause of 
action theoretically complete. Now; what ismalice? It has been 
' urged before me that Mr. Justice! Crompton says, * whoever, 
wrongfully and maliciously, that is with n^ “пр,” and go 
on, But clearly this passage must rally. I 
am confident that Mr. Jystice Crom "S 
it likely that his wordmawor!a ® ^ 

tion, would have pr^ 

which is given by ^ 

* Malice, in of ^ 


THAOKNX 


J. Baoxowsxy between themselves. It would, I think, be very much to the 
Тнлакин. gredit of the law which is administered in this Court, if в 
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be real, telling both parties that they ought to gettle their q 


behaviour were actionable and made a man liable to : 
damages. There is nothing, from the beginning to the ‘608: 
of the evidence, which would lead me reasonably to suppose t hát, ae 
if Messrs. Thacker, Spink and Company had closed their degrs С 
against Wolff he would have gone back to Brukoweky. К ? бә 
on the contrary, а great deal to indicate, nay to prove, 

could not have gone back, for it appears that he was E 
literally without means there, and was forced to go olsowhend О. 
for subsistence. I don't think I should be justified in воло d. ae 
ing, on the evidence before me, that Thacker, Spink and Coe 

pany have procured the violation of a right to which BrukowBky; . ~ 
was entitled. I here use the words which constitute ! 

kernel of the judgment delivered by Erle, J., in Lumley | € бәз. 
Gye (1), and that judgment is as fortunate ав the judgments of that’ os 
very learned Judge almost invariably are in expressing br 
gpicuously the true ground on which the cause of action restp 
Не escaped the inexagtness of language which not only preve 


ibe ; 
"m 
о 






the judgmer’ "Tnstioe Crompton from being en rely 

accurate, { it specially liable to misapprehsn+, 

mee bus agree with Mr. Justice a 
res a damage to another, bya: 


~ indemnify, and фай "vd 
“reach of contracti ~ 
` has peg 
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from the view which I take of them that I decide between the par- 1870 
ties. I purposely abstain from saying anything about the merits J.Bsuxowsxr 
of the quarrel between Wolff and Brukowsky. It may be that  Tuacxxs. 
Wolff's memory and views are discolored by disappointment, 
and it may well be possible that Brukowsky has not been 
guilty of any fraud and deceit towards him. At any rate Wolff 
has clearly broken his contract, &nd therefore against him 
Brukowasky might rightfully have sought his remedy. By 
taking this course he would necessarily have got relief, unless 
his own conduct proved to be such as to bar him from it. 
He has chosen, however, to bring his suit against third persons, 
~ and has utterly failed, аз I think, to make out that these are 
answerable on any legal grounds for Wolff's breach of contract. 
I must dismiss the suit with costs on scale No. 2. 
Suit dismissed. 
Attorney for the plaintiff: Mr. Fink. 


Attorney for the defendants: Mr. Watson, 


- 


Before Mr. Justioe Norman, Offg. Chief WP “astice Markby. 
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10th, 1866, dismissing the petition of insolvency of the insolvei d . ^ 
should not be set aside; that the matter of the rule misiis stil . 
pending and undetermined by the Court; tha& Beni ad; a 
died, onthe 21st September 1869, intestate, leaving the petitio an, VETT 
and Ramkrishna Das (a minor) his sons, heirs, and representa a! it 
tives him surviving; that on the 10th December 1869 the pêtis H 
tioner, as the son of Beni Prasad, and as guardian of his mi ork 
7 brother Ramkrishna Dass, obtained from the Court of Azimgd nit. " 
a certificate, under Act X XVII of 1860, for the administrati ДЫ nie 
of the estate of his deceased father Beni Prasad; that the phi 
titioner was desirous of prosecuting and carrying on the enquir e 
directed by the Court in the matter of the petition of Bei 1n 
Prasad in the rule nisi of 12th June 1869; and the petitigur Ws 
prayed that the petitioner, Janki Prasad, might be ond 
to carry Qn and prosecute such d in the place of his: 
T 






i " | 


deceased father Beni Prasad. 

A rule nisi was accordingly granted on the 17th January 18 
calling on Sheikh Махай Ali, Sheikh Ramzan Ali, Sheikh Ma 
himuddin, Sheikh Райа, Sheikh Kudrat Ali, Ramphal Dast), 


a 2-5 
тет 
А 


D 


Manohar Das. За іввег, one of the surviving inso 4 
venta ead the of the deceased insolvent Ramaeb 
. 4: — VIS 


the representative of the deceased 
"Я А. B. Miller, Officia 







TNI 
ere 


D 7 IET, 
Eg 


CET. 2 
pain - 
Wo m 7 
. ma ahaa m 
А) к. Рет ч - 


»ceased father. 


VOL. VIL] HIGH COURT. 


Mr. Hyde and Mr. Evans, for the appellants Sheikh Paltt and 
others, contended that, on the death of Beni Prasad, the proceed- 
ings in the rule nisi obtained by him abated, and had been 


improperly revived. There is.nothing in the Insolvent Aot um 


to support such a proceeding. In the case of In re King, 
decided on the 25th of July 1863, it was ruled, by Mr. Justice 
Levinge, that the Court had no power to enforce the attendance 
of a party, after the discharge and death of the insolvent, for 
examination, at the instance of the Official Assignee, who had 
applied on the ground that the party had funds of the late 
insolvent in his hands— See Coryton’s Insolvent Act, Note to 
Section 36. 


Mr. Graham and Mr. Woodroffe, for the appellants Sheikh 
Ramzan Ali and others.—There is no procedure authorizing an 
Insolvent Court to revive a rule я. At Common Law, on the 
decease of a plaintiff before verdict or decision, the саве abated.— 
See Archbold’s Practice, 1669, Во, if two or more plaintiffs 
broughta suit, and one died, the action would not survive: 
to obviate this the Statute 8&9 William JIL, o. 11, was 
passed, providing that, in certain cases, the -- "+ ghould not abate. 
[Norman, J.—In some proceedings at Г ‘gw, the action 
does not abate; for instance, an infor pe gu 
and proceedings quare impedit.]- Г 

hnt the general r-!- { 
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merely a personal jurisdiction, and, on the death of an 
, insolvent, has no jurisdiction to carry on the petition by the 
representatives of the deceased—Insolvent Act, Section 36: 
* No application can be made to the Court, after the death 
of the insolvent.” This question was involved in the deci- 
‚ Шоп of Mr. Justice Levinge in In re King, and that it 
` was considered by the Legislature appears from Section 20 
of the Insolvent Act. The Common Law rule, before any 
legislation took place, was that, as a general rule, the suit abated 
by the death of a party—Underhill v. Devereux (1); and the 
equity rule will be found in 2 Maddock’s Chancery Practice, 697. 
In Durbanie у. Knight (2), а suit was held to have abated by 
marriage ofa party female sole, and she had to file a bill of 


revivor. 


Mr. Marindin and Mr. Branson, for the respondent, were not 
called upon. S 


Norman, C. J. (after stating the facts, continued).—On 
appeal it has been contended that the proceedings under the 
rule obtained by Beni Prasad abated by his death, and that, 
according to H^ lee of the Court for the Relief of Ineól- 

Debtor ем to the learned Judge to allow 
| red and carried on by Janki Prasad, 
`r Beni Praead., 
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ancient practice of Courts of Equity, the mode in which & 
| suit was continued was by a bill of revivor. The party to the 
naw bill was bound by, and entitled to take advantage of, all the 


proceedings in the original bill. The suit was considered to be Ако 


pending from the time of the filing of the original bill, во as to 
| save the Statute of Limitations, to have the advantage of com- 
pelling the defendant to answer, before an answer can be com- 
| pelled to a cross bill, and every other advantage which attended 


the institution of the suit by the original bill. The plaintiff thus, Raxzax Ал 


4o all intenta and purposes, had the benefit of the former suit 

by & bill of revivor. 

— - Now a bill of revivor is the mere machinery of the Court for 
the purpose of giving effect to that which, by substantive law, is 
the right and intereat of the representative of the deceased in 
the suit which is proceeding. In Courts of Equity, the procedure 
has been simplified by legislative enactments which have been 
passed in recent times, and in this country in particular by the 

* 81st section of Act VI of 1854, by which, instead of a bill of 
revivor, the executor or other person representing the deceased 
is enabled to carry on'the suit simply by an order to revive. At 
Common Law, no doubt, in the majority gf cases, в suit sabates 
by the death of a plaintiff or one-of-aexetal plaintiffs. Р” 
rule is not one of universal applicati > 

Tn, Read v. „Redman (1), 


Ug flf 
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e bécause he is to recover nothing, but only to discharge himself 
* of a burden and charge." 

As I understand the effect of those decisions, they come to this: 
that the rule that а suit shall abate by the death of one of the 
parties is one of the practice of the Court; that where, if the 
suit were allowed to abate, irreparable injury would be done, the 
Court, without any legal enactment, had power to say, and in 
certain cases did say, that the auitghould not abate. The course 
and practice of the Court by which, in the case of an abatement, 
the personal representative was formerly left to his new action, 
caused in many cases considerable inconvenience, and that 

. course and practice were altered by the 37th section of the Com- 
. mon Law Procedure Act of 1854—an Act which, I may observe, 
deals with procedure rather than with substantive law. 

There are also other cases in which a suit at Common Law is 
not abated by the death of the party promovent. ‘ An informa- 
e tion does not abate by the death of the Attorney-General, nor 
** by the death of a relator, who informs for the king. Otherwise, if 
* an informer who sues qui tam, §c., dies, the Attorney-General 
* in such case may proceed for the king. Мог does an appeal in 
“ ‘the spiritual Сота spate by the death of the appellant; nor any 


di by the deatiof the party"—Comyn's Digest, Title 
Pd a Dd A 
& appears to me to show that. in 
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THis was а case referred for the opinion of the High Court by 
the first Judge of the Calcutta Court of Small Causes. The 
case was referred in the following terms :— 

** The plaintiff, Nilkamal Banerjee, in person filed in thia Court 
and presented before me the warrant of attorney, bond, transla- 
tion of bond, and petition severally, herewith transmitted. I 
declined to receive the documents or to act upon them till I had 
taken the opinion of the High Court on the two following 
points, viz. :— s 

** First. — Whether the Legislature intended to give this Court 
jurisdiction in cases of special registration under Act XX оғ 
1866, sections 52 and 53. " 

** Second.— Whether the stamps attached to this petition are 
sufficient. 

* With regard to the first point, no doubt the words ‘any Court 
which would have jurisdiction, &c.,’ in the first clause of section 53, 
seem to include the Presidency Small Cause Courts in all cages in 
which tlie amount secured, or the instalment sought to be recover- 
ed, is less than rupees 1,000. But, on the other hand, the last clause 
of the same section, which provides for the enforcement of the decree 
only under the Code of Civil Procedure, seems to indicate that, by 
the preceding words ‘gny Court,’ the Legislature intended any 
Court whose proceduréis regulated by that Code. By the terms 
of section 382 of the Code, i Sol Cause Courts of the Pre- 
sidency Towns are specially exempted from the operation of it. 

* Moreover, the object of these sections of the— Registration 
Act was obviously to provide a speedy remedy in those special 
cases which came underthem. The remedy provided is speedy- 
as compared with the ordinary operation of the Civil Procedure 
Code. As compared with the ordinary procedure of the Small 
Cause Courts for the Presidency Towns itis tardy, and it is made 
so by the last clause of section 63. Itisto be observed that the 
construction which I am disposed to put on the words ‘ any 
Court which, &c.,’ would not destroy, in cases under rupees 1,000, 
the remedy which the Legislature has sought to create, but would 
merely confine it to the High Court, which has also jurisdiction 
in such cases, and to which, under that construction, sole jurisdic- 
tion would be given in that particular class of cases, The 
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description alluded to in the decision of the Moonsiff,—namely, 1870 
an error in suing the representatives or heirs of the deceased PROS Nitu 
obligor is not obtaining a decree by improper means; we therefore MET 
think that the Moonsiff had no jurisdiction under section 272, Sxx. 
and that his proceedings, under that section, being without juris- 
diction, must be set aside. 
The order of the Court, therefore, is that the order of the 
Moonsiff passed under section 272, on the 4th of July 1870, be 
set aside, and that the petitioner be declared entitled, under his 
decree and prior attachment, to satisfy his decree in tho first 
instance. The costs of this application will be paid by the op- 


posite party. 


Атмвіле, J.—I think the only question that we have before 
us for consideration in this case, is the meaning of the word 
“improper” in section 272 of Act VIII of 1859, and reading in 
that section the words “ fraud or other improper means” together, 
I think that it implies that there must be some misconduct on 
the part of the decree-holders in order to invalidate his decree 
under that section, and not а mere error in procedure on his part, 
or on the part of any ploader employed by him. 


. I concurin the judgment which hes, Been delivered by Mr. 
Justice Kemp. Ln Oe 206 


7 Rule absolute. 


m. 


[ORIGINAL CIVIL.] 





[Before Mr. Justice Phear and Mr. Justice Paul. 
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KAMAL BANERJEE v. MADHUBUDAN CHOWDHRY. Dec. 20. 
Small Cause Courts, Presidency Towns — Jurisdiction —Regisiration Act (XX А 


of 1866), ss. 52 and 53. 


Small Cause Courts in the Presidency Towns have po jurisdiction to entertain 
petitions and make decrees under the provisions of sections 59 and 83, Act XX of 
1866, 


